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Foreword

Many police officers and prosecutors have become increatimes in collaboration with local public housing authorities),

ingly frustrated by their inability to investigate and prosecutamethods to prevent intimidation in the courthouse and jails,

cases successfully when key witnesses refuse to provi@amd outreach programs to reduce community-wide fear and

critical evidence or to testify because they fear retaliation bintimidation.

the defendant or his family and friends. This problem is

particularly acute, and apparently increasing, in gang- andhis Issues and Practiceseport describes how several

drug-related criminal cases. Witnesses’ refusal to cooperajerisdictions have carried out these victim/witness security

with investigations and prosecutions should be a majostrategies. It offers a blueprint for combining these discrete

concern: itadversely affects the justice system’s functioningpproaches into a comprehensive, structured program to

while simultaneously eroding public confidence in theprotect withesses and help ensure their cooperation with the

government’s ability to protect citizens. justice system. Investigators and prosecutors can benefit by
the approaches discussed here—which their colleagues have

A number of law enforcement agencies and prosecutorsindertaken—to help ensure that offenders do not go unpun-

offices across the country have already taken steps to prevasiied and communities do not lose faith in the justice system.

witness intimidation. These include increased use of tradi-

tional witness security measures such as routinely requesting

high bail for known intimidators, aggressively prosecutingleremy Travis

reported intimidation, closely managing key witnesses, anBirector

expanding victim/witness assistance services. Several juridtational Institute of Justice

dictions have also adopted innovative approaches, such as

emergency and short-term relocation of witnesses (some-

Foreword VY
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Executive Summary

This report focuses on efforts to prevent witness intimidamake these measures more effective, and using them makes
tion, in gang- and drug-related cases—efforts that proseca-symbolic statement that the criminal justice system takes
tors’ offices and law enforcement agencies have developesitness intimidation seriously.
separately from their standard victim assistance programs.

Relocating Intimidated Witnesses

The Nature and Extent of Witness Most innovative witness security programs include provi-
. . sions for relocating genuinely endangered witnesses, and
Intimidation most of the prosecutors and law enforcement officers inter-

Two forms of witness intimidation are hampering the inVes_\/lewed for this study report that confidential witness reloca-

tigation and prosecution of crime throughout the country: tion i.s the core protectiqn seryice that all programs nee_d to
provide. Respondents identified three levels of relocation:
* overt intimidation when someone does something ex-
plicitly to intimidate a witness; and * emergency relocatierplacing the witness and his or
her family in a hotel or motel for up to a few weeks;
» implicit intimidation when there is a real but unex-
pressed threat of harm, as when rampant gang violenee short-termor temporary relocatioa-using a hotel or
creates a community-wide atmosphere of fear. motel for up to a year or placing the witness with out-of-
town relatives or friends; and
Most overt intimidation occurs only when there is a previous
connection between the defendant and the victim, and when permanent relocatioch-moving the witness between
they live relatively close to each other. public housing facilities or providing a one-time grant to
reestablish the witness in new private housing.

Components of a Comprehensive Because most relocations involve witnesses living in public

. . housing, prosecutors and police investigators have imple-
Witness SeCUI'IfY Program mented a variety of approaches to working with local hous-

.. . ) ing authorities to arrange the necessary transfers.
Traditional Approaches to Witness Protection

Historically, prosecutors and police investigators have useareven_t'ng Intimidation in Courtrooms
four approaches to witness protection: and Jails

Gang members and associates of defendants often appear in
* requesting high bail to put and keep intimidators behinatourt in order to frighten witnesses into not testifying. Since

bars, the threat may be very subtle and because judges often feel
that the constitutional requirement of a public trial prevents
* prosecuting intimidators vigorously, them from removing such individuals from the courtroom, it

is often difficult to stop this kind of intimidation. Neverthe-
* making a conscientious effort to manage witnesses, andss, a number of judges have taken steps to remove gang
members from the courtroom, to segregate gang members
* enhancing basic victim/witness program services.  and other intimidating spectators, or to close the courtroom
entirely to spectators.
All too often, these traditional approaches are not sufficient
to prevent intimidation or actual harm to witnesses, or tdncarcerated witnesses who are targets for intimidation in
motivate themto testify. Nevertheless, innovative twists cagang- and drug-related cases require special protection,

Executive Summary Xi



including separation from the defendant within the sam@rosecutor’s office and police department. To achieve these
correctional facility or transfer to a nearby correctionalgoals, a comprehensive witness security model includes an
facility, and separate transportation to court to testify. organizing committee, an operational team, a program ad-
ministrator, and case investigators. Formal interagency
Reducing Community-wide Intimidation cooperation among the groups involved in protecting

I witnesses is essential to achieving these goals.
An atmosphere of community-wide intimidation, even when

there isno explicit threat against_a particular person, can a'{%gal Issues

discourage witnesses from testifying. Prosecutors and po-

lice investigators try to reduce community-wide intimidation Prosecutors often have statutory authority to prevent intimi-

through community-based policing and prosecution stratedation through techniques ranging from requesting the ex-

gies, vertical prosecution, and other strategies. clusion of gang members from the courtroom to impeaching
the prosecution’s own witnesses if they change their testi-
mony between deposition or preliminary hearing and trial.

Developing or Improving the To avoid liability for the safety or misconduct of withesses
participating in witness security programs, experts strongly

Progrqm advise that no promises be made to witnesses unless they can
be kept and that any promises that are made be cleared first

Developing a Comprehensive Witness with whoever has authority to comply with the promises.

Security Program

Whenever possible, jurisdictions can combine the range éources of Help

witness protection approaches discussed above into a cogthjs study has found written materials, organizations, and
dinated, comprehensive, and formal witness security prgunding sources that can provide guidance and support for
gram. Prosecutors and police investigators recommend thife development of witness protection programs. In addi-
awitness security program be structured carefully in order tgon, several experienced practitioners are available to assist

maximize the use of shared resources, reduce prosecutor §R@etting up or improving a comprehensive witness security
police investigator involvement with time-consuming wit- effort.

ness management tasks, and minimize civil liability of the

xii Preventing Gang- and Drug-Related Witness Intimidation



Chapter 1
The Nature and Extent of Withess
Intimidation

Key Points

e Because in most jurisdictions the problem of withess infimidation has only recently begun to have a
major impact on the investigation and prosecution of crime, there appear to be few comprehensive,
coordinated programs that address the issue. However, jurisdictions can plan a comprehensive and
formal program by taking advantage of the discrete efforts that a number of law enforcement
agencies and county attorney’s offices have already implemented.

e Prosecutors, police officers, judges, and victim advocates agree that witness intimidation is wide-
spread, increasing, and having a serious impact on the prosecution of crime across the entire country.

e There are two principal types of witness intimidation:

— overt intimidation, when someone does something explicitly to intimidate a witness, often in
connection with a single case; and

— implicitintimidation, when there is a real but unexpressed threat of harm, as when a history of gang
violence creates a community-wide atmosphere of fear.

Sometimes withesses feel intimidated even when they are in no actual danger.

e In addition to fear, a withess may be deterred from testifying because of strong community fies, a
deep-seated distrust of law enforcement, or a personal history of criminal behavior.

¢ Intimidation takes many forms: it may involve physical violence, explicit threats of physical violence,
implicit threats, property damage, and infimidation in the courtroom or from the jail.

e Most explicit intfimidation is said to occur only when there is a previous connection between the
defendant and the victim and they live relatively close to each other.

¢ Intimidationis most likely to occur between arrest and trial—especially as the trial date approaches—
but it also occurs frequently during the trial itself.

What Is Witness Intimidation? Types of Intimidation

Witness intimidation—which includes threats against thelhere are two principal types of witness intimidation:
victims of crimes—strikes at the root of the criminal justice

system by denying critical evidence to police investigatorgl) Overt intimidationoccurs when someone does some-
and prosecutors and by undermining the confidence of thing explicitly to intimidate a witness into withhold-
whole communities in the government’s ability to protect  ing, changing, or falsifying testimony:

and represent them.

The Nature and Extent of Witness Infimidation 1



(@)

The sister of a defendant slaps a witness outside theeriously enough at least to conduct a threat assessment.
courtroom and says she will kill her if she testifies. Occasionally, there is actual witness intimidation . . . but
while actual witness intimidation is obviously a serious
Two gang associates of a defendant drive by a witnessfgoblem, it is the general fear of retaliation on the part of
apartment, slash his car tires, and smash the windshieldrtually all of our witnesses that presents an even bigger
problem. In almost every case we prosecute involving vio-
An incarcerated defendant puts the word out on théence, there is at least some level of apprehension on the part
street through fellow gang members that a murdeof the witness.”
witness will be killed if he cooperates with the prosecu-
tion. Overt intimidation, implicit intimidation, and misperceived
intimidation may operate separately or in tandem. Further-
Implicit intimidationinvolves a situation in which there more, each instance of actual intimidation or violence against
is areal but unexpressed (or indirectly expressed) threatitnesses by gangs or drug-selling groups promotes the
of harm to anyone who may testify. Implicit intimida- community-wide perception that any cooperation with the
tion is often community-wide in nature and is charactercriminal justice system is dangerous.
ized by an atmosphere of fear and noncooperation
generated by a history of violent gang retaliation againgDvert intimidation, because it may be publicized widely in
cooperating witnesses or by a cultural mistrust of thehe press or by word of mouth, may contribute to an exagger-
criminal justice system: ated perception of the risk of injury. Many of the prosecutors
and police inspectors contacted for this study reported that,
A drug-related shooting occurs at a softball game; threas bad as intimidation may be, the public often overestimates
players are killed in full view of spectators, but no both its likelihood and the danger it represents. Moreover,
cooperative witnesses can be found. community-wide and misperceived intimidation can be as
harmful to witness cooperation as explicit threats. A public
Two individuals suspected of stealing money from theperceptiorthat the criminal justice system cannot protect the
homes of Viethamese immigrants are arrested, but thatizens of a community is as effective in destroying the
victims all claim they did not see the faces of theability of police investigators and prosecutors to do their jobs
perpetrators. as any specific threat. As aresult, prosecutors, police admin-
istrators, and victim/witness program administrators need to

. . . o revent all types of intimidation.
“Occasionally, there is actual witness intimida- P yp

tion . . . but while actual witness intimidation is
obV|ous_,Iy_a serious problem, |_t is the general fear Gang-Inspired Fear: A Particularly
of retaliation on the part of virtually all of our )

witnesses that presents an even bigger problem.  Pervasive Problem

In almost every case we prosecute involving vio-
lence, there is at least some level of apprehension
on the part of the witness.”

Both case-specific and community-wide fear of retaliation
are often fed by the fear that incarcerated gang members will
return quickly to the community after serving brief sen-
— J. Ramsey Johnson, Assistant U.S. tences or will be able, from behind bars, to arrange for
Attorney for the District of friends or family members to threaten potential witnesses.
Columbia, Superior Court Division Because connections between incarcerated gang members

and neighborhood gangs are often uninterrupted, most wit-
nesses no longer feel that imprisonment of the defendant

Sometimes witnesses feel intimidated even when there is rgending trial, or even after conviction, can ensure their
actual danger. Threat assessments by police and prosecuteagety in the community.

do not always support the fears of potential withesses, as

when the defendant and his associates do not have a histétgosecutors note that the mere fact that a crime is gang-
of violence or the witness lives and works outside theirelated can be sufficient to prevent an entire neighborhood
neighborhood. As J. Ramsey Johnson, Assistant U.S. Attofrom cooperating. This type of community-wide intimida-
ney for the District of Columbia, Superior Court Division, tion is especially frustrating for prosecutors and police
states, “Of course, all claims of intimidation must be takennvestigators because, while no actionable threat is ever
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The Focus of This Report

This publication is infended as a practical guide for assisting prosecutors, police investigators and
administrators, and coordinators of victim/witness assistance programs to improve their efforts to
prevent witness intimidation. In addition, judges will learn about strategies for preventing intimidation in
the courtfroom in chapter 4, and legislators will find suggestions for witness protection in chapter 7.

The report focuses on intimidation in gang- and drug-related cases. While victims in domestic violence
cases are also intimidated, prosecutors, police investigators, and victim advocates agreed that a
separate publication devoted exclusively to the intimidation problem as it relates to drug- and gang-
related violence was needed because

e intimidation associated with gang- and drug-related violent crime is escalating,
e litfle has been written about gang- and drug-related intimidation, and

e intimidation in domestic violence cases is different in nature from gang-related intimidation
because it does not terrify the community at large and because the intimate relationship
between domestic partners makes intimidation in violent domestic relationships inevitable.

Useful informnation on the nature of witness intimidation in domestic violence cases, and how to prevent
it, may be found in Civil Protection Orders: Legislation, Current Court Practice, and Enforcement, by
Peter Finn and Sarah Colson (Washington, D.C.: U.S. Department of Justice, National Institute of Justice,
March 1990), and Domestic Violence, Stalking, and Anti-Stalking Legislation (Washington, D.C.: U.S.
Department of Justice, National Institute of Justice, April 1996.) Furthermore, many of the suggestions

for preventing witness intimidation provided in this publication can be implemented as a means of
reducing intimidation in cases of domestic violence.

Only two programs were identified that address the withess intimidation problem in a comprehensive
and coordinated fashion: one in Baltimore, which was just starting when the research for this publication
was conducted, and one in Washington, D.C., which is atypical because most of the primary groups
involved are Federal agencies. Itis not surprising that few mature, comprehensive programs were found
or that the formal programs that have been established are in special seftings: most prosecutors and
police investigators report that witness infimidation has only recently become such a severe impedi-
ment to investigating and prosecuting cases that it requires sustained attention. As a result, while this
report largely describes discrete responses to witness infimidation that jurisdictions have implemented,
police administrators and county attorneys can combine these approachesinto acomprehensive plan
to prevent infimidation (see chapter 6).

made in a given case—thereby precluding conventionafust in the criminal justice system througtommunity

responses—witnesses and victims are still discouraged frormpolicing, communityprosecution andoutreach to commu-

testifying. nity groupsinterested in reclaiming ownership of their
neighborhoods and housing developments from gang mem-

Given these circumstances, this report goes beyond recommers and drug dealers (see chapter 5, “Reducing Commu-

mending measures for countering explicit gang-related innity-wide Intimidation”).

timidation to provide suggestions fbuilding community
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Fear Is Not the Only Reason Witnesses Do Notof their own culture. In particular, recent Asian immigrants
Testify who have experienced repression at the hands of the law

enforcement systems in their countries of origin may be
Police and prosecutors suggest that fear is only one afpprehensive thatthe American criminal justice system will
several factors that may deter witnesses from testifyingge similarly unresponsive, and illegal immigrants from all
strong community ties and a deep-seated distrust of thmultures may be reluctant to have contact with law enforce-
criminal justice system can also be formidable barriers toment because they are vulnerable to the threat of deportation.
cooperation. Many of the communities in which gangg~ortunately, some jurisdictions report that newly initiated
operate are worlds unto themselves—places where peopdatreach efforts with minority populations can reduce these
live, attend school, and work all within a radius of only a fewobstacles to cooperation.
blocks beyond which they rarely venture. As aresult, victims
and witnesses are often the children of a defendant’s friends
or relatives, members of the same church as the defendapjow Serious Is Withess Intimidation?
or classmates or neighbors. Furthermore, community resi-
dents may regard many of the crimes for which witnesses aNo one knows the precise extent of witness intimidation
sought as private “business matters” among gang membdpscause only limited scientific research has been conducted
or drug dealers, rather than as offenses against the comman the problem.However, most of the prosecutors, police
nity which should inspire willing civic participation in the officers, judges, and victim advocates interviewed for this
process of law enforcement. To many, the police are “outsideport agreed that witness intimidation is widespread, that it
ers” who do not understand or care about their problems.is increasing, and that it seriously affects the prosecution of

violent crimes.
At the same time, prosecutors and police investigators
uniformly report that most of the key witnesses who need
their protection in gang- and drug-related cases are them-
selves “bad guys"—or, as is often said, “today’s witness is

“The number of gang cases is definitely growing
here, and there is more intimidation than ever

tomorrow’s suspect.” Some witnesses are even said to be before.

“commuter victims"—drug dealers and gang members who — Daniel Voogt, Assistant County
were on their way to committing a crime whibreywere Attorney, Drug and Gang Unit, Polk
victimized. These individuals are often unwilling to testify County (Des Moines, lowa)
not necessarily because they fear retaliation but because they Attorney’s Office

want to avoid any contact with the criminal justice system it
there are (real or imagined) outstanding warrants against
them, if they think they might be arrested for having brokerA 1990 study by the Victim Services Agency of New York
the conditions of their probation or parole, of if they haveCity found that 36 percent of victims and witnesses inter-
developed a lifelong dislike for and mistrust of policeviewed in the Bronx Criminal Court in 1988 had been
officers and prosecutors. Fear of gang retaliation amonthireatened, and 57 percent of those who had not been
honest citizens in gang-dominated neighborhoods forcahreatened feared reprisals; 71 percent of all the witnesses
prosecutors and police to rely increasingly on these unwillinterviewed said they would feel threatened if the defendants
ing and perhaps tainted withesses—including incarcerateslere to be released on b&iThe problem is prevalent in
witnesses and co-defendants—for testimony in gang casesany parts of the country, not just in New York City:
Prosecutors in larger jurisdictions estimate that as few asgFosecutors and police administrators from such heartland
percent of withesses requiring security are so-called inngsities as Des Moines, Tulsa, and Minneapolis also report
cent witnesses, that is, people with no prior contact with theerious problems with witness intimidation. According to
criminal justice system as suspects or offenders. Daniel Voogt, an assistant county attorney in Polk County,
lowa, “The number of gang cases is definitely growing here,
Prosecutors and police investigators interviewed for thignd there is more intimidation than ever before.”
study also report that many members of some minority and
ethnic groups avoid cooperating with the criminal justiceWitness intimidation and its debilitating impact on prosecu-
system for cultural reasons, including a sense of groupon are not new problenisdowever, a number of prosecu-
loyalty that makes them reluctant to testify against membern®rs and police investigators report that the problem has
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worsened and spread dramatically with the advent of craagkxample, David Schertler, who heads the U.S. Attorney’s
cocaine and the growth of drug gangs in many urban centerbomicide Section in Washington, D.C., emphasizes that

since the mid-19805.

while no national gangs have taken root locally, “we do have

small neighborhood ‘crews’ involved in drug trafficking
Whatever the exact extent of the problem, most criminathat are often just as ruthless in their willingness to murder
justice system professionals report that witness intimidatiopotential witnesses’”

feelslike a new problem and indisputaliya serious one:

In short, gangs or drug-selling groups do not need to be
» A1994 survey of asample of 192 prosecutors found thatighly organized to engage in effective witness intimidation.
intimidation of victims and witnesses was a majorindeed, current research strongly suggests that these groups
problem for 51 percent of prosecutors in large jurisdic-are not highly structured or disciplined organizations in most
tions (counties with populations greater than 250,000jurisdictions, although there are notable exceptions, includ-
and 43 percent of prosecutors in small jurisdictiondng the well-established multigenerational gangs of Los
(counties with populations between 50,000 and 250,000Angeles and Chicado.

an additional 30 percent of prosecutors in large jurisdic-
tions and 25 percent in small jurisdictions considered
intimidation a moderately serious problém.

Forms of Intimidation

» Several prosecutors interviewed for this report estilntimidation—whether of an individual or a community—
mated that they suspect witness intimidation occurs imnay involve the following tactics:

up to 75 to 100 percent of the violent crimes committed
in some gang-dominated neighborhoods. .

* In a 1993 survey of 319 victim/witness assistance
programs, more than 60 percent of program directors
reported there was a need to investigate threats of
harassment of victims by suspetts.

“We don't have any national gangs here in the
District of Columbia, but we do have small neigh-

physical violence,

explicit threats of physical violence,
implicit threats,

property damage, and

courtroom intimidation.

borhood ‘crews’ involved in drug trafficking that
are often just as ruthless in their willingness to
shoot or murder potential withesses.”

— David Schertler, Chief, Homicide
Section, U.S. Attorney’s Office,

Attempts by gangs or drug dealers to promote community-
wide noncooperation may include the public humiliation or
assault, or even execution of victims or witnesses (or mem-
bers of their families), as well as isolated public acts of
extreme brutality that, intentionally or unintentionally,

District of Columbia

Prosecutors and police administrators in some jurisdictions
may feel that witness intimidationnist a significant prob-

lem in their community and does not hamper their ability to
bring offenders to trial. However, some individuals in the
criminal justice system have warned, “If you feel you don’t
have a serious witness intimidation problemmw—just
wait.” Furthermore, a jurisdiction need not have nationally
affiliated gangs or rampant cocaine dealing for extensive
witness intimidation to be occurring: small informal groups
of neighborhood criminals and more fluid drug-dealing
groups can be just as intimidating as “gang-bangers.” For

terrify potential witnesses.

According to one police investigator, a gang leader in
Des Moines was afraid that a man he had forced out of
business for refusing to pay extortion money would
testify in court about the gang leader’s extortion racket.
When the two met at a party, the gang leader roughed up
the businessman and warned him to keep his mouth
shut.

In Washington, D.C., a prosecutor reported that a fe-
male resident of a gang-dominated neighborhood where
a homicide had occurred was shot and killed by gang
members who saw her simply speaking to police (in

fact, she had refused to cooperate in the investigation).
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Some Explanations for the Recent Increase in Intimidation

“In my view the reasons for this dramatic increase in fear and intimidation are many and varied. The
defendants we prosecute for committing violent crime are not only much younger than in the past, but
they very often display several commonly held attitudes and beliefs, including

e a profound lack of respect for authority,
o the expectation that their own lives will be brief or will be lived out in prison,

e a sense of powerlessness and social inadequacy that can lead to the formation of gangs or
neighborhood crews,

e the ready availability of very powerful firearms,

o awillingnessto use those firearms for almost no reason or in retaliation for the most minimal slight to their
extraordinarily fragile egos, and

e |aostly, and ironically, the increased penalties being imposed on those convicted of violent crime,
which can raise the stakes of a prosecution.”

J. Ramsey Johnson, Assistant U.S. Attorney for the District of Columbia.®

Prosecutors and police emphasize that the general atmifrat threats were rarely carried out. However, prosecutors
sphere of intimidation and violence common to drug- andnd police investigators in eight urban jurisdictions reported
gang-dominated neighborhoods—including frequent perthatviolent acts of intimidation—including homicides, drive-
sonal exposure to drive-by shootings, armed robberies, aty shootings, and physical assaults—occur on a daily or
drug sales—is itself sufficiently intimidating to dissuadeweekly basis.

many witnesses from testifying.

“We get as many witnesses who want protection
for their family as witnesses who want it for

themselves. We had a woman who saw an at-
tempted homicide, but she wouldn't testify be-
cause she was afraid for her mother, who lived

» According to one homicide prosecutor, a local drug-
selling gang in New York City executed a local man for
a petty drug theft, decapitated him, and used his head as
a soccer ballin the street. In this neighborhood, resident
noncooperation was said to have prevented law en-

forcement officials from solving about 30 homicides in
1994 and to have allowed an atmosphere of violence in
which an average of eight gunshots occurred each night.

nearby.”

— Daniel Voogt, Assistant County
Attorney, Drug and Gang Unit, Polk

County (Des Moines, lowa)

Physical Violence Attorney’s Office

While incidents of physical violence were described by

respondents in all jurisdictions, they were reported to bEXpliCit Threats of Physical Violence

much more common in some jurisdictions than others. Some

prosecutors, mostly from nonurban jurisdictions, reportedProsecutors and police investigators reported a high inci-
an exaggerated sense of alarm in their communities abodénce of threats of physical violence against victims, wit-
victim and witness intimidation, citing statistics that showednesses, and their families. These respondents said that threats
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are much more common than actual violence but that threa®ther Forms of Intimidation

were often just as effective in deterring cooperation because

in gang- and drug-dominated communities these threats ak&ss common forms of intimidation cited by prosecutors and
credible. Threats against a victim's or witness'’s motherpolice include economic threats (in domestic violence or
children, wife, or partner were cited as being particularlyfraud cases) and threats concerning the custody of children,
effective forms of intimidation. According to Daniel Voogt deportation, or the withholding of drugs from an addicted
in Des Moines, “We get as many witnesses who wanyictim or witness or from addicted members of his or her
protection for their family as witnesses who want it forfamily.

themselves. We had a woman who saw an attempted homi-

cide, but she wouldn't testify because she was afraid for her

mother, who lived nearby.” The Primary Actors in Withess

Indirect Intimidation Infimidation

Certain types of individuals are more likely than others to

A third common form of intimidation, reported in almost U T .
engage in witness intimidation or to be its targets.

every jurisdiction, involves indirect intimidation, such as
gang members parked outside a victim’s or witness’s house,
nuisance phon_e calls, and vague verbal warnings by th1§ypes of Perpetrators
defendant or his or her associates.
Interviews with prosecutors, police administrators, and work-
Property Damage ing-group members s_uggest that, if wit_nessf in_timid_ation is
known to be aggressively prosecuted in a jurisdiction, the
Only slightly less common than the three types of intimidaprimary intimidators will most likely be the gang, family, or
tion described above is intimidation involving the destruc{riends of the defendant rather than the defendant himself.
tion of property: drive-by shootings into a witness’s houseEven in the absence of aggressive prosecution, intimidation
fire-bombing of cars, burning of houses, hurling bricksin gang-related cases is rarely carried out by defendants
through the window of a car or home, and other types ahemselves; other gang members usually take on this respon-

violence. sibility. Gangs may also be ruthless in their self-protection:
sometimes a gang member who becomes a defendant is seen
Courtroom Intimidation as a potential threat to the gang and is therefore targeted for

intimidation or execution.
Another common form of intimidation occurs when friends

or relatives of the defendant direct threatening looks ogome prosecutors interviewed for this report expressed
gestures at a witness in the courtroom or courthouse durifgncerns about information gained from witnesses and then
a preliminary hearing or a trial. Court-packing by gangprovided to defendants by defense attorneys, including, in
members is a particularly effective form of intimidation. some instances, confidential court papers. In many jurisdic-
Gang members may demonstrate solidarity with the defeRions, prisoners have unmonitored access to phones and their
dant—and make clear their readiness and ability to harm ﬂtﬁ)rrespondence is not screened, making it easy for even
witness—by wearing black (symbolizing death), staringjefendants who are incarcerated to arrange for intimidation
intently at the witness, or using threatening hand signals. Httempts on the basis of improperly obtained informéfion.
judges and prosecutors do not understand the meaning @bme gangs are said to hire attorneys to represent witnesses
certain gestures or other nonverbal threats, they may fail {§ho may be in custody in relation to the crime in question or
address these eXpliCit attempts to intimidate the witness. |6h another unrelated Charge, without the withess’s knowl-

other cases, the judge may be aware of what gang membeigge or consent, in an effort to control his or her testimony
are doing but feel that ejecting these individuals from thgsee chapter 7, “Legal Issues”).

courtroom would violate their right to freedom of expression

or the judiciary’s duty to provide an open trial (see chaptefrhe Most Likely Targets of Intimidation

7, “Legal Issues”).
Anyoneis a potential victim of intimidation, as the criminal
justice professionals consulted for this study have empha-
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sized; however, they also pointed to four factors that inResidents of gang-dominated neighborhoods often fall into
crease the chance that a witness will be intimidated: more than one of these categories, greatly increasing their
exposure to intimidation.

the initial crime was violent;
Incarcerated witnesses and juvenile withesses are also espe-

» the defendant has a personal connection to the witnessially vulnerable to intimidation. Witnesses who are in jail

or prison are easily identified by offenders (who may them-
» the defendant lives near the witness; and selves be either inside or outside the facility), and because

they cannot hide, they are easy prey to other inmates,
» thewitnessis especially vulnerable—for example, he omcluding the defendants in the case at hand or defendants’
she is elderly or a recent or illegal immigrant. associates or family members.

Sources of Information for This Report

The information presented in this report comes principally from four sources:
e qaliterature search and a review of the relevant case law;

e sfructured telephone interviews with 32 criminal justice professionals from 20 urban jurisdictions,
including prosecutors; Federal, State, and local law enforcement officers; directors of victim/witness
services programs; judges; and academics;

e the comments of a working group of 20 criminal justice professionals, including several of those
already inferviewed, contributed during an all-day meeting held in Washington, D.C., in September
1994;1

o structured telephone interviews with from four to six additional criminal justice system professionals
in each of four jurisdictions—Las Vegas, Los Angeles, Minneapolis, and Philadelphia; and

e on-site interviews with over 50 professionals, conducted in Baltimore, Des Moines, New York City,
Oakland, San Francisco, and Washington, D.C.

Candidate study sites were identified on the basis of telephone calls made to over 40 jurisdictions
selected to represent a wide geographic distribution. The project’s advisory board (see page ii) and
other criminal justice practitioners and experts also made recommendations. Jurisdictions were then
selected for site visits or felephone interviews on the basis of the size, geographic distribution, and the
thoroughness and creativity of their witness protection procedures.

No formal witness protection programs in rural areas were identified; rural law enforcement officers and
prosecutors reported that formal programs were not needed because intimidation cases requiring
special measures occurred too infrequently. However, these practitioners also felt that most of the
individual protection strategies available in larger jurisdictions could be used in rural areas on an ad hoc
basis, although in some cases planning would be required to make sure the approaches, evenif needed
infrequently, could be used on short notfice. Furthermore, since the research for this publication was
completed, some rural law enforcement administrators and prosecutors have begun to suggest that,
with the spread of gangs to their jurisdictions, they are beginning to see the need for comprehensive
witness protection programs.
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the time of arrest. However, in cases involving community-
wide intimidation, the withness may feel endangered from the
moment he or she is aware that the crime is gang- or drug-
related.

“Once the testimony has been given, it's done; all
the pressure is gone. Bad guys don't want to go to
jail for intimidation after the witness has
testified.”

— Dennis O’Donnell, Investigator, Des
Moines, lowa, Police Department Conclusion

Witness intimidation is a pervasive and insidious problem.
Juveniles are another especially vulnerable group becaub® part of the country is spared, and no witness can feel
they are often less able or less willing to take precautionentirely free or safe. The remainder of this report provides
against being located by would-be intimidators, and becauglice investigators and prosecutors with a variety of meth-
they are more susceptible to family or peer pressure not rgs—all currently in use—for helping to prevent intimida-
testify. Relocated juveniles may endanger themselves jon. While the severity and ubiquity of the problem may
contacting old friends and visiting old neighborhoods. Juveseem discouraging, investigators and prosecutors who have
niles may also be less able to take advantage of witnessed these approaches have made it possible for key wit-
security measures, even where these are available, becanssses to testify and thereby convict thousands of violent
minors not living with both parents may not relocate out ofelons who might otherwise have gone free.
State, or in extreme cases, change their identity, without the
consent of the noncustodial parent.

Endnotes
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neighborhood. Courts.”

When Intimidation Occurs 3. Inthe late 1960s, the U.S. Department of Justice recog-
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PART |
Components of a Comprehensive Withess
Security Program




Chapter 2
Traditional Approaches to Withess
Security

Key Points

e Four traditional approaches to withess security are
— requesting high bail,
— prosecuting intimidators vigorously,
— making a conscientious effort fo manage withesses, and

— enhancing basic victim/witness program services.

e These traditional approaches to addressing witness intimidation tend to have limited effectiveness,
but some prosecutors and police investigators have added innovative twists that make them more
useful.

e Practitioners suggest that witness management in particular can be effective in addressing
implicit, imagined, and overt intimidation, especially when infimidation occurs in the courfroom or
is caused by juveniles.

e While all four traditional approaches to addressing witness intimidation have drawbacks, they are
important to implement because they make symbolic statements o the community and to other
potential withesses that the criminal justice system takes witness intimidation seriously.

For the purposes of discussion, the steps that criminal prosecuting intimidators vigorously,
justice agencies have taken for preventing witness intimida-

tion can be divided into two types: » conscientiously managing witnesses, and
(1) approaches that many jurisdictions » enhancing basic services provided by victim/witness
have been using for a long time, which assistance programs.

are here called “traditional,” and
The following three chapters address innovative—that is,

(2) approaches that relatively few jurisdic- less widely used—methods. The remaining chapters sug-
tions have implemented, here termed gest a process for combining both types of approaches into
“innovative.™ a comprehensive master plan for preventing intimidation.

This chapter discusses four traditional approaches to wit-

ness protection: Requesting High Bail

* requesting high balil, A long-standing strategy for preventing witness intimida-
tion has been to request high bail for defendants or to ask
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that they be jailed without bail, in an effort to put and keeprhird, on occasion Voogt himself requests a bond review
them behind bars so that they cannot personally threaten loearing to request higher bail. In one case, the court had
harm witnesses. Most prosecutors interviewed for thislready followed his recommendation and set a $100,000
report consider high bail an essential component of anash-only bond for a defendant wanted for attempted mur-
effective withess protection program. However, the strategger who had been at large for over a week. However, when
has limitations: the defendant turned himself in on a Friday, he received an
automatic bond review on Saturday that resulted in a bond
» Unless there is State legislation that permits judges teeduction to cash or surety because the assistant attorney on
establish bond on the basis of the defendant’s dangereekend duty was unfamiliar with the case. When Voogt
to the community (so-called preventive detentiondiscovered this on Monday morning, he asked for another
statutes), a judge may consider only the defendant’sond review, at which police officers testified to the
predisposition to show up for trial in setting bail. defendant’s gang membership and to his refusal to surren-
der himself for over a week despite a manhunt. As a result,
» Judges in many jurisdictions operate under strict bonthe judge reinstated the cash-only bond and, since the
schedules that typically provide for relatively small bail defendant had been ordered to come to court for the bond
levels for intimidation. review, he was ordered back to jail, where he remained until
his later guilty plea.
» Jail and prison crowding in most jurisdictions weighs
heavily on the minds of judges when setting bail.  Deputy Chief Thomas Mills of the Kansas City (Missouri)
Police Department tries to buttress his case for high bail by
» Locking up defendants who are gang members does ntitoking up the defendant’s records for previous violations
prevent the incarcerated individuals from arrangingwith which to charge him, since he can then argue that the
for gang associates to intimidate witnesses. Even withgreater the number of charges, the greater the risk the
out prompting, the defendant’s family members maydefendant will not appear for trial. Mills also sees if he can
threaten or injure the witness. charge the defendant with a violation of a Federal statute—
for example, possession of a firearm after a prior felony
Daniel Voogt, one of three assistant county attorneys whoonviction—which also makes it more difficult for the
make up the special Gang and Drug Unit in the Polk Countperson to get bond.
(Des Moines) Attorney’s Office, uses three strategies to
make bond requests more effective. First, whenever pos-
sible, Voogt will file more than one charge against theVigorous Prosecution of Intimidators
defendant and ask for bond on each charge. For example,
with a drive-by shooting, he will charge attempted murderAll the jurisdictions studied for this report have some type
terrorism, and weapons possession (if the defendant isad statute prohibiting witness intimidation or obstruction of
felon). Although some judges will then give the highestustice. In addition, all the prosecutors interviewed charge
bond among the charges, about half the time the court agreggme individuals under these statutes. However, because
to setting separate bonds for each charge. they have very different perceptions about how useful their
statutes are, some prosecutors charge intimidation fre-
Second, Voogt sometimes asks for high bond immediatelguently and others rarely.
after an arrest to force the defendant to request a bond
reduction hearing; if granted, this at least keeps the defeiCharging Practices
dant in jail for a few days while the police and Voogt talk
with witnesses. In addition, Voogt tries to make his bondlhe Philadelphia District Attorney’s Office frequently
request When the On_ca” judge on duty iS one WhO is knowﬂrosecutes individuals for Violating the Pennsylvania felony
for Setting h|gh ba” The potentia' Va|ue Of th|s approacHntimidaﬂon Statute, gettlng a warrant issued within one to
was illustrated in a case in which a gang leader was arrestB¥e days after a detective takes the witness’s statement.
on a F”day Voogt asked for no bond, Charging that thé\lthough the bail commissioner who issues the warrant is
defendant had already intimidated the witness. The judg@ound by the city’s prison cap guidelines, witness intimida-
agreed, and the man spent the weekend in jail until a boritPn is an exception to these guidelines. By contrast, Alfred
reduction hearing on Monday enabled him to post bail. Giannini, a homicide prosecutor in San Francisco, rarely

14 Preventing Gang- and Drug-Related Witness Infimidation



brings charges under the California witness intimidatiorously—sometimes more seriously than the underlying case.”
statute even though the legislation makes the act a feloryarroll offers another reason to prosecute individuals who
punishable by 16 months to 3 years in prison; Giannini sayistimidate witnesses: if the person charged is on probation
he uses the statute with great discretion because “if yoor parole, binding him or her over for a felony trial, unlike
arrest and don’t charge or make it stick, you send a messagiple arrest, constitutes @ima facie case to revoke
that you're impotent.” probation or parole and detain that person pending a
hearing on whether any parole or probation conditions have
Minnesota has a withess tampering statute, but Paul Scogglreen violated. In addition, when defendants are drug deal-
the deputy county attorney in charge of the appellate diviers, they are likely to be especially reluctant to risk jail and
sion of the special litigation unit in the Hennepin (Minne-be forced to leave their businesses.
apolis) County Attorney’s Office, makes more frequent use
of a State accomplice-after-the-fact statute because it per-
mits much stiffer sentences. Scoggin reports that because of
the potential severity of the punishment, prosecutors rarely
have to bring actual charges. Instead, they or police inves-

“Courts like and respect intimidation charges
and take these cases seriously—sometimes more
seriously than the underlying case.”

tigators explain to intimidators the penalties they risk under — Richard Carroll, Chief, Felony
this statute if they continue to threaten witnesses. As a Waiver Unit, Philadelphia District
result, Scoggin says, many intimidators stop their behavior. Attorney’s Office

Victoria Villegas, a deputy district attorney in the Las Vegas
prosecutor’s Major Violators Unit, charged a gang member
with six counts of intimidation after he had used his fingerAlfred Giannini, assistant district attorney in the San
to simulate pointing a gun to his head in an attempt té&rancisco District Attorney’s homicide unit, used the Cali-
intimidate a witness in court. Villegas used a Nevada laviornia witness intimidation statute in a case involving
that, when combined with the State’s gang enhancemept
statute, doubles the punishment for intimidation. The judgge
put the gang member in jail because of the gang enhandge-
ment charge (and because the intimidation occurrdrin
court). 0

Prosecution Strategies

If the defendant is on probation or parole, ask

. . . the probation or parole officerto make it very
The Washington, D.C., Council has increased the max clear that any harassment (or additional act

mum penalty for obstruction of justice to the maximum of harassment) will result in imprisonment.
penalty for the underlying offense. In an unusual resolutior,
the Federal judges of the U.S. district court notified crimina 0
defendants and those assisting them that “stern measufes

will be taken by the court to halt witness intimidation,”

Look at the defendant’s rap sheet for dis-
missed cases or withdrawn complaints,
which oftenindicate the use of intimidationin

including the imposition of maximum sentenées.addi- the past. Reopen these old cases and bring
tion, the judges resolved to request that law enforcement new charges against the defendant based
authorities investigate reports of witness intimidation on am on any past fransgressions that are still within
urgent basis. the statute of limitations.

The principal features of these and other anti-intimidation 0
statutes are discussed further in the section, “Legislatio of other reported intimidators, and fell them
Designed To Prevent Intimidation” in chapter 7, “Legal what will happen if they in’rirﬁido’re Hhe wite
Issues.” ness.

Gotothe defendant’shome, ortothe homes

>

Advantages and Drawbacks of Prosecution O Ask the defendant's atfomey fo wam the

defendant against trying to intimidate
withesses and to explain the possible conse-
quences.

Several prosecutors and police officers agreed with Richaid
Carroll, the head of the Felony Waiver Unit in the Philadel
phia District Attorney’s Office, who said, “Courts like and
respect intimidation charges and take these cases seri
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an explicit death threat as part of a plea bargain, and treplea bargain to get a higher sentence on another charge.
court sent the defendant to jail for a year for the intimidaAs a result, most defendants charged with intimidation in
tion. Charles Grant, former chief of the Philadelphia Disdas Vegas serve atleast a little time. However, this approach
trict Attorney’s homicide unit, observes, “Going after in- may inadvertently backfire if the witness and other potential
timidators shows the witness ‘We will help you, we careintimidators feel the prosecutor is sending the message that
about you, we're not just after your testimony and therwitness intimidation is unimportant compared to the other
bye-bye.” To emphasize the point, Grant made sure thatharges. As a result, Deputy Chief Thomas Mills in Kansas
witnesses were informed whenever the court locked som&ity recommends bargaining away the other charges in
one up who had tried to intimidate them. exchange for a guilty plea to the intimidation charge if jail
time is likely to be part of the intimidator's sentence.
According to Lieutenant Teresa Lesney, Commander of the
Gang Investigation Section of the Las Vegas Police Deparirhe principal drawback to charging offenders with witness
ment, an intimidation charge is a useful tool for stackingntimidation is that it is often difficult to convince judges to
charges. Because defendants usually have cases pendingethigh bail, or any bail at all. Furthermore, according to

prosecutor can often use the witness intimidation charge iDaniel Voogt in Des Moines, “Defendants come up with

Jurors Can Also Be
Infimidated

According to James Anderson, Assistant District
Attorney in Alaomeda County (Oakland), “Jurors
do feel intimidation. On the questionnaire that
prospective jurors complete, some people write,
‘| could not vote for the death penalty (in a capital
case) because | know it's gang-related and |
don’t feel safe.”” For this reason, Alfred Giannini in
San Francisco uses his peremptory challenges to
exclude potential jurors who live in the same
neighborhood as the defendant. Anderson him-
self once used a peremptory challenge to keep a
man off the jury whom he suspected might be
susceptible to intimidation; the next day, when he
ran into the rejected juror at a fast food restaurant,
the man spontaneously thanked him for
excluding him because, indeed, he had been
afraid of retaliation. An assistant State’s attorney in
Baltimore reported he found it difficult even o
impanel a jury in some cases because of the
prevalence of implicit, community-wide fear.
AccordingtoNew York City gang prosecutor Walter
Arsenault, in order to make juror intimidation more
difficult, instead of revealing their precise address,
jurors in Manhattan are required to provide only
the section of the borough where they live.

amazing amounts of cash, or their friends post bond, or they
find a bondsman.” Voogt has also found that prosecuting
these cases can be difficult in terms of getting sufficient
evidence because the threats themselves are often subtle.
Furthermore, because the lowa tampering statute makes the
offense only a misdemeanor, getting jail time is all but
impossible. “Intimidators simply see the tampering statute
as the cost of doing business.” Richard Carroll notes that a
weakness in the Pennsylvania statute is that it does not cover
associates or family members who are intimidated, only the
witness.

Even in jurisdictions with strong statutes, some prosecutors
feel that the types of individuals who will engage in intimi-
dation are not frightened by the prospect of spending time
in jail. Paradoxically, other prosecutors feel that strong anti-
intimidation statutes could make some intimidatmcre
dangerous: alleged offenders who know that with one more
conviction they will be locked up (for example, because of
a three-strikes or habitual offender statute) may decide to
escalate the intimidation in an effort to ensure that no one
will dare accuse them of threatening a witness.

Withess Management

A number of prosecutors and police investigators reported
that they spend considerable time—sometimes an inordi-
nate amount of time—taking steps to make sure particularly
important witnesses will testify. The steps may include

* reassuring witnesses that they are safe;

e arranging protection;
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Witness Management Strategies

[0  Contactwitnesses assoon aspossible and let them know how they can getin touch with you quickly.

[l Don’t dodge the intimidation issue with witnesses, or give false assurances; simply explain that you
are available and how to reach you if the witness has any problems. If other witness security
services are available, make the withess aware of them.

[J  Audiotape or videotape witness’s statements in case he or she recants.

[0  Startwitnesses off without the tape running, to avoid making them nervous, and then tumn it on, telling

them, “We want to have a record of what you know.” Make duplicate tapes for the police
investigator (or prosecutor) and for discovery.

[J  Findoutwhatthe source of the intimidation problemis; it may be the witness’s fear for his or her family,
not for his or her own safety.

[l Don’tchange personnel onthe withess, who may become frightened at losing the relationship that
has been established with a particular investigator or deputy county attorney.

[l Beaccessibletokey witnesses at alltimes by giving them your pager number, direct office telephone
number, or even your home telephone number, and by meeting with them in person.

I If true, explain to withesses that they are not the only ones putting themselves af risk to get the
defendant convicted.

[0  Although the majority of withesses may have criminal backgrounds or associates and they may be
scorned as “snitches,” freat them with respect and concern.

[0  Consider managing potential intimidators, as well. In one small jurisdiction, police officers found it
effective to visit the families of potential intimidators to explain forcefully the laws concerning
obstruction of justice.

»  providing material support, ranging from small amountsPolk County prosecutor Daniel Voogt in Des Moines gives

of cash for food to a part-time job; and his pager numbers to key witnesses and shows up at the
scene of many gang and felony-level drug cases in part to
» checking regularly on their whereabouts. make sure that witnesses know whom to call if they are

intimidated. John Sarcone, the county attorney and Voogt's
Why do all this? According to prosecutor Alfred Giannini supervisor, goes to the scene exfery murder, and he
in San Francisco, “You have to be prepared to deal with thencourages key witnesses to call him, giving them his direct
entire range of witness problems from the beginning. lbffice telephone number and, when necessary, meeting with
wrecks a case if a key witness recants; you don't just losethem in person.
witness, you lose the case because it kills the DA’s and cops’
credibility.” So Giannini does whatever it takes. He giveslnvestigator Blaine Tellis of the Des Moines Police
key witnesses his home phone number and puts up witbepartment’s Special Investigations Unit gave a key Viet-
callers asking, “My mother is sick; can you send me tanamese witness in an Asian gang extortion case his 24-hour
Georgia to be with her?” or, “How can | live on $15 a daypager number and home phone number (warning him
for food?” strongly not to misuse the latter). The withess made proper
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use of both numbers. In one instance, he had been roughgibtection services fail to provide adequate services. One
up at a party and called to question whether it was safe to stdgtective reported, “I don't use our department’s protection
at home. Tellis offered to put him up in a motel, andprogram because it’s difficult to get funds from the program,
although the witness chose to stay with friends instead, alsome key witnesses don’t meet its criteria, and it doesn’t
asked an officer who was stationed in the precinct to driverovide the level of protection witnesses need to get them to
by the man’s house a few times during the night. The secormboperate. So | do it [case management] on my own.” Other
time the witness called he was out of money and hungryrograms fail to provide 24-hour, 7-day-a-week service—
Because the man was reluctant to ask for help, Telliand investigators often need help most critically at night or
insisted on giving him aid. Tellis hand-carried him $50 inon weekends.

cash and got a receipt. Tellis also called him three to six

times a day for the first week to make sure he was safe, thémvocates in the Hennepin County (Minneapolis) Victim
daily for two weeks, then once every two or three weeks—Witness Program tell witnesses that most people are afraid
even after the man had relocated temporarily to Vietnano testify but that program staff have yet to see retaliation
pending trial. When the witness was flown back for trial atagainst a fearful withness who has taken the proper precau-
the police department’s and prosecutor’'s expense, the déens. Advocates emphasize that the safety of witnesses
fendant agreed to a plea bargain during the depositiolepends far more on what they do than on what advocates
hearing—as soon as he saw that the man was available agd prosecutors do. They also try to get withesses who seem
prepared to testify. Tellis and Daniel Voogt, the prosecutoninjustifiably afraid to articulate whitteyfeel they need in
then arranged to have the witness’s moving expenses paid

so that he could relocate to another State.

Several county attorneys also emphasized the followin
advantages of vertical prosecution for withness managemer
whereby the same assistant county attorney handles a giv
case from initial filing through motions, trial, and any
appeals:

* Itmakesiteasier to manage withesses because they f¢
reassured by maintaining continuity with the sams
prosecutor.

» It precludes the need for police investigators to estal
lish rapport with each new prosecutor and provide eac
one all the details of the case.

» It enables county attorneys to develop expertise o
gang- and drug-related cases that facilitates their work
ing with the investigators and handling witnesseg
effectively.

These prosecutors and investigators in effect act as ca
managers for their witness “clients"— largely because ther|
is no one else available to shoulder these responsibilitie
Investigators who stay with a case through all its stagg
often have the strongest motivation and the most knowledg
to keep the witness on board. Furthermore, they know th
most witnesses feel a lot safer, and are more likely to testif
if there is a single point of contact within the criminal justice
system to whom they can go whenever they are afrai

Finally, some investigators feel that existing witness

Interviewing Strategies

Don’t talk fo withesses at the scene; they
may fear being seen "cooperating” with
the police or prosecutor.

Don’t appear at the door of potential (or
actual) withesses, which may label them
as “snitches” and increase ftheir
reluctance to cooperate with the
investigation. Arrange interviews away
from the community in a neutral place,
such as on a boat, in a church whose
clergy you know, or in an unmarked van.

Witnesses will offen say they will falk to you
but willnot go to court. Tell them that is all
right and get all the information you can
anyway. You can always consider sub-
poenaing an individual later as a hostile
witness, if necessary.

Tellwitnesses that they have vitalinforma-
tion—and what can be done for them.
Use salesmanship, because they may
not believe you at first. Tell
withesses specifically what you can do
to protect them.
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order to feel safe enough to testify. Awitness may say, “l jusBasic Victim/Witness Assistance
need my door fixed and a good lock put on it,” or “| don’t

have a telephone to call 911 if | am threatened”; thgrogram Services

Hennepin County program will then pay for having the doof|most all jurisdictions contacted for this report provide
fixed and a lock installed, or pay for the installation (but nosome support services for witnesses through victim/witness
monthly charge) of a telephone. assistance programs housed in the prosecutor’s office,
police department, or another local government agency, or
operating as freestanding community-based organizations.
Depending on their resources, most victim/witness assis-
tance programs offer basic support by explaining the opera-
tions of the criminal justice system and providing court
escorts

“When you get involved with witness security you
become a huge social service agency. You're
responsible for treating venereal disease, solving
personal and financial problems, and dealing

with pregnancies, immigration issues, and So-
cial Security payments. [Withesses] are often

. . » Most programs provide victims and witnesses with an
dysfunctional.

explanation of the adjudication process and a tour of the
courtroom. This orientation can allay the fears of some
intimidated witnesses by removing uncertainty about
what will happen to them as the case proceeds.

—Walter Arsenault, Chief, Homicide
Investigation Unit, Manhattan Dis-
trict Attorney’s Office

* Many programs provide areas where victims may wait
The burden on a prosecutor’s or a police officer's time and  apart from the defendant before testifying, and most
emotions in managing a witness can be considerable. As also provide advocates to escort frightened witnesses to
Walter Arsenault, Chief of the Manhattan District Attorney’s and from court. Prosecutors in the Clark County (Las
Office’s Homicide Investigation Unit, says, “When you get Vegas) Attorney’s Office regularly call the county’s
involved with witness security you become a huge social  victim/witness assistance program if they know that a
service agency. You're responsible for treating venereal witness feels intimidated to request that the program
disease, solving personal and financial problems, and deal- advocate stationed in the court sit with the witness
ing with pregnancies, immigration issues, and Social Secu- during the hearing or trial. Based on public hearings, the
rity payments. [Witnesses] are often dysfunctional.” As a  American Bar Association has concluded that
result, few prosecutors or police officers have the time or

energy to manage a witness from the beginning to the end
of a given case. Because of this limitation, a few prosecu-
tors’ offices have identified a single person to act as a case
manager for all their intimidated witnesses. Chapter 6,
“Developing a Comprehensive Witness Security Program,”
describes such an organized case management approach;
however, even with the efforts of skilled case managers, it
is likely that prosecutors and police investigators will
themselves need to provide special attention to key wit-
nesses in order to keep them reassured and willing to
cooperate throughout the frequently lengthy criminal jus-
tice process.

the mere presence of a third person who knows
the criminal justice system can be dramatically
reassuring to the crime victim or key witness.
Simply having someone to talk to during the
trial or to walk to the drinking fountain or the
restroom with (vitally important if the defen-
dant is on bail or his family is in or near the
court) are very important to the victim or
witness in reducing perceived intimidation in
almost every case and to the reduction of real
threats in a considerable number.

Some programs take further measures that may help prevent
Given the likely need for continued time-consuming wit-intimidation as well as reduce witnesses’ fears. When they
ness management, police executives and chief prosecutdesrn that a victim has been intimidated by a defendant, Polk
need to consider ways to lessen the burden on investigatd@®unty victim service program staff often call the public
and assistants, such as by streamlining procedures fdefender to ask that the client be told to “ease up”; typically,
providing funds (at least in emergency situations) for witthe intimidation stops. Some programs provide victims with
ness support activities, identifying a staff person to act assecurity surveys and lock repairs. The St. Louis Victim
case manager, and providing public recognition to staff wh&ervice Council arranges for police to conduct security
take extra time to manage witnesses. surveys of homes. Staff of the Greenville (South Carolina)
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Victim/Witness Assistance Unit, having been trained byadvocates helpimmensely with witness intimidation because
local police, conduct these security checks themselvethe primary battle is perceived intimidation, and advocates
These services can be expanded to include witnesses wban convince people through a lot of day-to-day hand-
feel that would-be intimidators could invade their homesholding that, unless they have actually been threatened, they
On afew occasions, the Hennepin County Attorney’s Officeean testify safely.”

has arranged to have security systems installed in the home

of key witnesses who refused to relocate even temporarilixithough lack of funds and limited hours of operation place
due to job requirements or family ties, or because they fettonstraints on the help that most victim/witness assistance
they would be safe as long as their homes were wired into thrograms can offer, the reassurance and court escort ser-
police station. The cost of a security system may even be legiges they provide are an indispensable component of a
than the expense of relocation in some cases. comprehensive witness security effort. Furthermore, as
illustrated in the box “Las Vegas Witness Assistance Center
Helps Relocate Witnesses” a few victim assistance programs
have begun to provide actual security by arranging for
witnesses to relocate temporarily.

“Victim advocates help immensely with witness
intimidation because the primary battle is per-
ceived intimidation, and advocates can convince
people through a lot of day-to-day hand-holding
that, unless they have actually been threatened,

they can testify safely.” Conclusion
— Paul Scoggin, Chief, Appellate A number of jurisdictions have implemented other tradi-
Division, Special Litigation Unit, tional forms of witness protection, but each has serious
Hennepin County (Minnesota) drawbacks. For example, many police departments have on
Attorney’s Office occasion provided 24-hour protection, but this approach is

very expensive, and in the vast majority of cases it is not
needed. Some judges issue warnings to defendants and
Many victim assistance programs encourage witnesses @her people in the courtroom not to contact witnesses, but
contact them immediately if they experience intimidation.prosecutors and police agree that these admonitions are
The Clark County victim/witness assistance program givessually ineffective in dealing with today’s hardened gang
a pamphlet to clients that includes a discussion of witneggembers and drug dealers.
intimidation under the heading “Whatif Someone Threatens
Me To Drop the Case?” Prosecutors and police administrddespite the limitations of traditional approaches, it is still
tors can ask the coordinators of every local victim assistandmportant for prosecutors and police investigators to in-
program to make it standard operating procedure for alflude them as part of a comprehensive plan for preventing
advocates to ask victims and witnesses if they are afraid aftimidation. In some cases, these methuadshe effective
retaliation. Program staff can then do what they can tavith certain types of intimidation. In addition, using tradi-
reassure each witness, including providing assurances thégnal approaches makes an essential symbolic statement
unless there has been an actual threat made to them, they hthett the criminal justice system cares about witnesses, takes
little to be worried about. Advocates can work to allayintimidation seriously, and is determined to prevent it.
apprehensions on a long-term basis, not just during the twdending this message may encourage some hesitant wit-
days before trial when most prosecutors begin to spend tinreesses to testify and discourage some would-be intimidators
with a witness. For a sample victim/witness services interrom taking action. Furthermore, in rural areas, where
view guide for intimidated witnesses, see appendix Alintimidation may occur infrequently and where, as a result,
“Intimidation Interview Guide.” it may be impractical or not cost-effective to develop a
comprehensive witness protection program, selected tradi-
Victim/witness assistance programs can be especially helgional approaches by themselves may provide adequate
ful and cost-effective by counseling, staying in regular touchprotection. However, even in rural areas traditional ap-
with, and escorting witnesses who exaggerate the risk gfroaches are likely to have a greater impact if they are
retaliation—thereby making itunnecessary to expend scarémplemented in conjunction with other techniques for
resources on actually relocating them. According to Paypreventing intimidation. By applying several strategies in
Scoggin of the Hennepin County Attorney’s Office, “Victim tandem, a comprehensive program creates the impression
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Las Vegas Withess
Assistance Center Helps
Relocate Witnesses

Barbara Schell, the director of the Las Vegas District
Attorney’s Withess Assistance Center, estimates she
devotes about 10 percent of her fime—much of
it overtime and after hours—to protecting
witnesses, mostly in gang-relafed cases. Schell ac-
cepts these cases only from the police and prosecu-
fors; she refers call-ins and walk-ins seeking protection
to the police investigator or deputy district atforney
handling the case in question. Acting as case man-
ager, Schell assesses the witness’s need for protection
and lines up the needed services.

Schell makes herself available by beeper 24 hours a
day fo police officers and selected witnesses. She
helps about four withesses in gang cases per month
and relocates about six of these individuals a year. She
may spend two weeks nearly fulltime on asingle case.
For example, on one occasion when police officers
referred a family to her for assistance, the father said
that the defendants boasted they were going to fire-
bomb hishouse with hiswife and childreninit. Asaresult,
she moved the family twice during the night from one
motel fo another and at 10:00 a.m. the next moming
arranged for them to stay with relatives in another
tfown.

Forthe most part, these witness protection efforts are a
one-person operation that Schell has voluntarily de-
cided to undertake because the need is there—and
not being met. However, she coordinates her activities
closely with prosecutors andlocal police departments.
If she puts someone in a hotel, she tells the sector shift
sergeant andpolice gang detailsothat, ifacallcomes
into the station from the hotel or from the witness, the
officers sent to the scene will know what to expect and
with whom they are dedling. Schell also calls the
assistant district afforney prosecuting the case regara-
ing any actions she has taken.

and the reality of a concerted and determined effort by the
criminal justice system to deal effectively with this problem.

The following three chapters present more innovative ap-
proaches to withess security which, when used with the
traditional approaches presented in this chapter as part of a
comprehensive witness protection strategy, may do a great
deal to prevent intimidation and encourage a larger percent-
age of intimidated witnesses to testify.

Endnotes

1. The separation of approaches into “traditional” and
“innovative” is somewhat arbitrary in that some pros-
ecutors and police administrators who have never used
the methods referred to as traditional may find them
unfamiliar, while other criminal justice system practi-
tioners who have been using so-called innovative ap-
proaches for a number of years may consider them
standard practice.

2. Johnson, J. Ramsey, Assistant U.S. Attorney for the
District of Columbia, Statement Before the Subcommit-
tee on Crime and Criminal Justice, Committee on the
Judiciary, U.S. House of Representatives, August 4,
1994.

3. Tomz, J.E., and D. McGilli§erving Crime Victims and
Witnesses2nd ed., Issues and Practices, Washington,
D.C.: U.S. Department of Justice, National Institute of
Justice, 1996.

4. American Bar Association, “Reducing Victim/Witness
Intimidation: A Package and ‘How To Do It' Sugges-
tions for Implementing the ABA Victim/Witness In-
timidation Recommendations,” Washington, D.C.:
American Bar Association, 1982, 28-30.
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Chapter 3
Relocating Intimidated Withesses

Key Points

Many police investigators and prosecutors consider confidential relocation to be the single most
reliable protection for withesses.

Lack of funds and personnel can make it difficult to use relocation as often as desired.

While all witness security programs should have the capacity to relocate witnesses, in practice,
small or rural jurisdictions may use relocation only once or twice a year.

There are three levels of withess relocation:

— emergency relocation, which usually involves placing the withess and his or her family in a
hotel, motel, or safe house on a very short-term basis;

— short-term relocation, which utilizes many of the same approaches as emergency relocation
but may also include placement in a month-to-month rental accommodation or placement
with an out-of-town relative or friend; and

— permanent relocation, which may involve a move between public housing developments or
Section 8 housing, or one-time grants of first and last month’s rent to reestablish the witness in
new private housing, and occasional use of the Federal Witness Security Program.

To make relocation effective, relocated withesses offen need assistance with the fransfer of social
services and school and otherrecords, and sometimes with obtaining freatment for drug addiction.

In addition to logistical difficulties associated with moving and protecting withesses and their
families, withesses often present a number of social problems—such as addiction, unemployment,
poverty, gang membership, and even criminal activity—which make relocating and managing
them a challenge.

Prosecutors disagree about the length of time a withess needs to commit to relocation. In
jurisdictions where gangs are highly organized and multigenerational, prosecutors insist that
relocation should be permanent; in jurisdictions with smaller, less formal gangs, short-term reloca-
tion is reported to be adequate.

Most relocations involve witnesses living in public housing. A variety of approaches to working with
local public housing authorities can facilitate moving these witnesses in an expeditious manner.

Relocating Intimidated Witnesses
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the box “Special Security for Moving Witnesses”) because couple of months to help the aunt with the kid’s living
the evacuation of witnesses and their family members can lexpenses.”
a dangerous and logistically difficult process. For example,
Baltimore City sheriff's deputies commanded by Captain GIn short, witnesses staying with friends or family members
Wayne Cox, who had received special tactical training fronare provided with the sort of social and emotional support
the Prince Georges County (Maryland) Sheriff's Office,that the prosecutor or victim services advocate cannot fur-
were called on to evacuate awitness and her 13 children wingsh. In addition, the witness’s travel to and from the jurisdic-
were being pursued by several intimidators. The sheriff'sion to testify is usually paid out of the prosecutor’s witness
deputies coded the children by the color of the cars in whictravel fund, instead of the typically limited witness security
they were to be transported and then shielded them as thibydget.
ran to the vehicles. The evacuation took only 30 seconds.
In San Francisco County, the district attorney’s office relo-
Short-Term Relocation With Out-of-Town cates approximately 20 people per year, about a third of
Family Members or Friends whom are sent to stay with family or friends. Prosecutor
Alfred Giannini gave the example of a case in which the
For many prosecutors, the first—and sometimes only—witness, a mother, was housed in a hotel, while her teenage
short-term relocation option is to offer a withess a bus oson was sent to live with relatives in Alabama. With the
plane ticket out-of-town. Victim services advocates,permission of her mother, Lieutenant Earl Sanders senta 14-
prosecutors, and police investigators often inquire about ougear-old witness to live with her grandparents in Samoa at a
of-town friends or relatives with whom the witness or his orcost of $800 for airfare. The juvenile was essential to
her family might stay before discussing more costly alternasecuring the conviction of two murderers.
tives. The advantages of using friends and relatives as safe
havens are that the relocated witnesses are

“Relocating witnesses with out-of-State relatives
is especially important if you need to protect
juveniles. We sent one young witness to live with
an auntin Memphis. We spent only $250 for a bus
ticket and $300 for a couple of months to help the
aunt with the kid’s living expenses.”

» lesslikelytoreturnto the jurisdiction due to the expense
and difficulty of travel,

» less likely to endanger themselves by contacting old
associates or local family members due to loneliness or
boredom (as is common with withesses housed in hotels —Lieutenant Earl Sanders, San
or motels), Francisco Police Department

» generally less of afinancial burden to the program, even
if a stipend is given to the sponsoring family (in thePolice officers and prosecutors offered the following advice
majority of cases no further financial assistance is ofregarding family- and friend-based relocation:
fered), and
» Advise witnesses not to choose to stay with a close
* unlikely to be the victims of violent intimidation at- friend or family member who is known to the defendant
tempts, because prosecutors and police investigators and may therefore be contacted by the defendant or his
agree that when the location of the witness is a secret,no  or her associates.
further police protection is needed until the witness
returns to testify. * Check to make sure that the witness is not engaging in
any criminal activity at the new site.
Because they often do not have the self-restraint to avoid
their old neighborhoods and need constant family support, Before buying the ticket, check with the friend or rela-
“relocating witnesses with out-of-State relatives is espe- tive to confirm the person is willing to receive and keep
cially important if you need to protect juveniles,” says the witness until trial.
Lieutenant Earl Sanders of the San Francisco Police Depart
ment. “We sent one young witness to live with an aunt i Screen requests for relocation with distant family mem-
Memphis. We spent only $250 for a bus ticket and $300 for  bers carefully around Christmas and Thanksgiving, to
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eliminate people who try to exploit the system to obtain  receiving phone calls or visits from a former girlfriend
free holiday travel. or boyfriend).

Arrange to send any support payments for minors die  Notify the local law enforcement agency of the withess’s
rectly to the out-of-town relative, and provide the first relocation—innocent witnesses may need protection if
month’s support payment immediately. their location is discovered, while witnesses with crimi-
nal records may pose a danger to the new community.

Reevaluate each placement every six months and end
support after one year, unless there is a continuin@ocial Services and School Enroliment
threat.

Many intimidated witnesses receive social service benefits
Check with the witness and host family member orSuch as Aid to Families with Dependent Children (AFDC),
sponsor on a regular basis to make sure that the witne0d stamps, Medicaid, Medicare, Social Security, or dis-
is still available to testify and has not revealed his or he@bility payments. Because the prosecutor or investigator
Whereabouts to anyone in the o|d neighborhood (SUCh ﬁcomes reSponSible for maintaining arelocated witness for

Who Pays the Rent?

A few witness security efforts operate according to strict well-documented guidelines and are
adequately funded entirely or in part by State appropriations, the prosecutor’s budget or the police
department budget (see appendix A2 for sample program guidelines). One program’s financial officer
reported that his State’s witness security fund was never fully expended. But the majority of witness
security efforts are not centrally administered or financed. Most are the product of necessity, cobbled
together with makeshift funding, one-time grants, borrowed administrators, and personal favors.
Across the country, prosecutors and police investigators told of small “pots of money” or “special
funds,” reserved for loosely defined purposes, from which they were able to draw limited amounts to
protect witnesses in key cases.

Resourceful prosecutors and police officers found funding not only in their own offices but also in places
like a “Friends of Victim/Witness Fund” maintained by a victim services agency orin State agencies with
the authority fo make small grants. Others managed to protect witnesses by sharing costs with other
intferested agencies on an ad hoc basis. A handwritten addendum to a funding request to one
prosecutor promised that the police department had agreed to fund half of the $600 cost of relocating
a witness to a new apartment (first and last month’s rent). Prosecutors and police officers told of jointly
funding bus or plane fickets.

Prosecutors and police investigators have used their own credit cards or cash to pay for food, lodging,
or transportation for witnesses. Most were reimbursed, but one police officer who purchased a bus
ticket with his own money simply charged an equivalent amount of overtime and marked it “bus
ticket.” Many witness protection efforts depend on funding of as little as a few thousand dollars a year—
as much as a number of larger jurisdictions spend on an average hotel stay for only a single witness.
Respondents in some jurisdictions were reluctant to discuss the precise source or size of their funding.
One simply did not know: the prosecutor had been told by the mayor that the funding was “there” for
witness security without any indication of the limits or duration of the funding or its source.
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some period of time, it may be necessary to assist the withess allows social services recipients to draw their benefits
intransferring all his or her social services tothe newlocation  directly from automatic teller machines (ATMs) through-
as soon as possible and in a secure manner. Prosecutors alsooutthe area, thereby avoiding the need for time-consum-
report assisting witnesses with children to transfer school ing changes of address when witnesses move.
records to the new district in a confidential manner.

Drug Treatment for Addicted Witnesses
Some prosecutors, such as the Philadelphia and Manhattan
district attorneys, have specially assigned coordinators wHjany prosecutors reported struggling to meet the needs of
assist with the transfer of services; other prosecutors, ar@fldicted witnesses who had been relocated. Addicted wit-
some police investigators and victim advocates, have liaP€sses are more likely than others to endanger themselves by

sons within the various agencies involved who assist with theéturning to their old neighborhoods, recontacting danger-
confidential transfer of benefits. ous gang members to buy drugs, and failing to manage

support money appropriately. The U.S. attorney in Washing-

For example, in the newly organized Baltimore Witnesgon, D.C., had in the past occasionally placed addicted
Security Program, the State’s Attorney’s Officeis Seeking a\/itnesses in residential drug treatment facilities but now
memorandum of understanding with the Department of Sd€els that 12-step programs such as Alcoholics Anonymous
cial Services to ensure the speedy and confidential handlirgf'd Narcotics Anonymous can stabilize most witnesses for
of social service transfers for intimidated witnesses. Garjestimony. The prosecutor believes that self-help groups are
Baizer, former director of social services for the City OfaVaiIabIe at alower cost than residential treatment prOgl‘amS
Baltimore, noted that this department has a particularland that residential programs are frequently unsuccessful in
important role to play in witness protection because “s&reating long-term behavioral change.
many intimidated people are already on public assistance.”
In fact, all 11 witnesses who participated in the witnessn another jurisdiction, when a homicide detective needs to
security program in its first year of operation were coveredind treatment for a withess who is also a drug addict, he has
by Aid to Families with Dependent Children (AFDC). The to negotiate for a bed in an inpatient program, usually
Department of Social Services arranges the transfers tfirough aquid pro quo On one occasion, the detective was
benefits—including AFDC, food stamps, Medicaid, andable to place a witness with the Salvation Army because he
emergency food— through the agency’s executive office thhad previously helped its director to get some city property
help maintain confidentiality. In the first few cases, therehabilitated that had been a blight in the neighborhood. On
State’s Attorney’s Office has called the contact person in thanother, he was able to get an addicted witness placed at the
department with the new addresses of witnesses; the depadp of a waiting list for an inpatient program run by a local
ment disguises this information in its computerized recordsinister; previously, the clergyman had called the detective
so that it will not be available to the hundreds of workers whdor help with traffic jams that arose each year when the
use the system. minister distributed Easter and Christmas baskets, and the
detective had called the traffic department to request that
Although the Baltimore program is new, Balzer offers theofficers be assigned to direct traffic during those two days.
following advice for working with social service agencies:
How Long Must a Witness Remain Relocated?
» Cross-training is essentialhe prosecutor’s office or
poiice investigator responsibie for managing the Wit_There isa Signiﬁcant difference of Opinion Concerning the
ness must have a Working knowiedge of Sociai Serviceiﬁnportance of permanent versus short-term witness reloca-
eligibility requirements and the bureaucratic process. tion. A majority of prosecutors and police investigators
interviewed for this report testified to the effectiveness of
« Cooperative agreements at the highest level are esseRfograms that seek to compel witnesses to remain relocated
tial. For security reasons, one person should be assign€aly for the minimal period necessary to ensure their safety.

to witness services transfers, and that person needs highdvocates of short-term relocation estimate that most in-
level authority to disguise or hide data and to expedit@mnjated witnesses can return to their communities within a

requests for services. year, or after the relevant trial is completed and the defen-
dants are incarcerated. Prosecutors in Los Angeles disagree,

«  Whenever possible, use electronic means to transfétressing thatthe risk involved in testifying against an estab-
benefits Some jurisdictions now have technology thatlished gang in their city requires witnesses to move perma-
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nently and to sever all ties with former friends and familyto achieve financial independence following an initial ad-
members from their old community. justment. From the standpoint of the prosecutor, it may be
much easier to obtain witness cooperation if the relocation is
These differences of opinion are probably attributable to thaot expected to be permanent because witnesses are under-
differences in the types of gangs that operate in these juristandably reluctant to abandon friendships and break family
dictions. For example, while the gangs—or “crews"—inties. However, Michael Genelin points out that prosecutors
Washington, D.C., have a record of ruthless witness intimimust act responsibly toward witnesses, which means that
dation, most are not large or nationally well-connectedvitnesses who are intimidated again after they return to their
organizations. As a result, once crew members and theireighborhoods, or are discovered due to their own careless-
associates are incarcerated, there is probably little need foess, must be relocated again at additional expense. Genelin
witnesses to fear further retribution; in fact, as of the end afonsiders it to be safer for withesses and more efficient
1995, no witnesses who had participated in the District ofinancially for the governmentto insist on permanentreloca-
Columbia’s short-term Protection Program had been killedion from the beginning.
following the conclusion of a successful prosecution. On the
other hand, in California some gangs have multigenerationdlo relocate intimidated witnesses on a permanent basis, a
memberships and connections throughout the State, tliew prosecutors and police investigators make occasional
prison system, and much of the rest of the country. In Loase of the Federal Witness Security Program. Lieutenant
Angeles, retribution against witnesses and their familiegarl Sanders of the San Francisco Police Department has
continues past trial. For witnesses testifying against suchised the Federal program a few times in his career as
well-established national gangs, permanent relocation maymicide inspector and reports that on those occasions it has
be the only safe alternative. been beneficial. However, Sanders adds that “short-term
relocation and assistance is usually more effective than the
Federal program. Witnesses don’t want to give up so much
Permanent Relocation [such as their names, homes, jobs, friends], and they really
don't have to.” Instead, most prosecutors and police inves-
Permanent relocation by local prosecutors is more a mattéijators interviewed for this report rely primarily on public
of program objectives than a particular procedure. Anyhousing transfers for permanent relocations because many
relocation beyond a short-term stay in a hotel or safe housetimidated witnesses either are currently in public or subsi-
can be permanent if the witness is willing to stay in the newized housing or are on the waiting list to receive these
location and abide by the program rules regarding commubenefits. (This is not surprising since most serious gang and
nication with friends and relatives from the former neighbordrug crime is concentrated in the poorest inner-city neigh-
hood. As noted above, Los Angeles prosecutor Michaddorhoods and housing projects; residents of these neighbor-
Genelin strongly advocates the permanent relocation of atloods are the most likely to witness gang- and drug-related
intimidated witnesses in gang cases (although most prosecattime.)
tors in other jurisdictions use short-term alternatives). In
New York City in 1994, the Queens District Attorney’s In general, prosecutors found that within a large city perma-
Office permanently relocated half a dozen witnesses, usingent transfer to another public housing development within
new identities. In Rhode Island, where local relocation offershe city was often sufficient to provide the witness with
little safety, the State’s attorney general (who acts as a distrisecurity. In smaller jurisdictions, or in jurisdictions where
attorney due to the size of the jurisdiction) has reimbursegangs are well organized and in communication with other
the U.S. Government for the cost of participation of Statdocal gangs, it may be necessary to relocate witnesses outside
witnesses in the long-term Federal Witness Security Prahe city. In San Francisco, Lieutenant Sanders has found it
gram (see box). necessary to work with housing officials in neighboring
Oakland and beyond in order to protect withesses from
Permanent relocation need not cost more than short-terdefendants in cases involving large, highly structured gangs
relocation. The primary expenses in each are the move itselfjth good communication networks.
initial housing costs (first and last month’s rent, and security
deposit), and any initial support necessary until social sePublic Housing Programs
vices benefits can be transferred or a job can be found by the

witness. A worthy program objective might be for witnessed he U.S. Department of Housing and Urban Development
(HUD) offers two principal subsidized housing programs to
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The Federal Withess Security Program

The Federal Witness Security Program is a long-term relocation program created by congressional
statute in 1970 and revised by the Witness Security Reform Act of 1984, which broadened the scope
of cases for which the program may be used to include the following:

(1) Federal organized crime and racketeering offenses,
(2) Federal drug trafficking offenses,

(3) other serious Federal felonies for which a witness may provide testimony that may subject the
person to retaliation by violence or threats of violence,

(4) any State offense that is similar in nature to these above, and

(5) certain civiland administrative proceedings in which testimony given by a witness may place the
safety of that witness in jeopardy.

Whenever a State witness is accepted into the program, it is with the stipulation that the State will
reimburse the U.S. Government for expenses incurred. States are expected to reimburse expenses for
both relocated and incarcerated withesses placed in the Federal program.

Within the U.S. Department of Justice, the Criminal Division’s Office of Enforcement Operations (OEO)
oversees the Federal Witness Security Program. The OEO makes the final decision as to whether
program services will be authorized or denied for each individual witness. The U.S. attorney in whose
jurisdiction the witness’s testimony will be used must request the services. Strict criteria determine who
can and will be admitted into the program, including the following:

e The conviction of the defendant against whom charges are brought must be of such
significance that it will further the administration of criminal justice and help meet the overall goals
of the Attorney General.

e There must be a clear indication that the witness’s life is, or will be, in jeopardy as a result of his or
her testimony, such that there are no alternatives to using the program.

e The witness must be able to provide significant and unique testimony.

The need for the testimony of the withess must outweigh the risk of danger to the public.

Participationin the program is considered a lifetime commitment on the part of the U.S. Government.
Witnesses and family members are given new legal identities, including birth records and driver’s
licenses, and they are given assistance with civilian employment in their new location. The program
provides witnesses and their families with temporary lodging and expenses, and free medical and
psychological care, until a permanent residence in another jurisdiction has been arranged. No
witness who has followed the security rules has been killed.

Relocating Intimidated Witnesses

33



qualified individuals, both of which can be used in structur- ~ and maintaining publicly owned residential property for

ing a witness relocation program. housing eligible families (and, in certain cases, indi-
viduals) at assisted rents reflecting low-income fami-
» The Public Housing Prograprovides Federal funds to lies’ ability to pay.

local housing authorities for the purpose of developing

Letter From the HUD Assistant Secretary Explaining
the Preference Rule for Relocating Intimidated Witnesses,
September 1, 1994

Dear Housing Authority Chairperson:

This past February, Secretary Cisneros, Attorney General Reno, (Treasury) Secretary Bentsen, and ONDCP
Director Lee Brown launched Operation Safe Home, coordinating the anti-drug, anfi-crime efforts of those
agencies in public housing. One of HUD’s contributions has been a regulatory change to encourage
public housing residents to participate as witnesses in criminal prosecutions. Recent experience has
shown public housing residents to be reluctant to serve as witnesses because of fear of reprisals and the
inability to relocate away from threats.

In response, HUD has eased the ability of housing authorities (HAs) to move residents who are willing to
serve as a witness. In the recently released Final Rule for “Preferences for Admission to Assisted Housing”
(24 CFR 880.615) HUD has made "Displacement to avoid reprisals” a federal preference for involuntary
displacement, allowing HAs to quickly accept and/or move residents who have:

a) provided information on criminal activities to a law enforcement agency:

b) based on athreat assessment, been determined by a law enforcement agency to be at risk of
violence as a reprisal for providing such information.

All HAs, and especially those developing or administering comprehensive anti-crime programs, should
incorporate this new preference in their preferences for admission and relocation.

Relocation of public housing residents willing to serve as a witness or informant requires more than revision
of preferences, however. HAs should also begin coordination with law enforcement agencies to develop
policies and procedures for residents to approach HA management or law enforcement, for conducting
“threat assessments,” and for maintaining confidentiality of all informmation regarding residents and their
addresses.

Questions regarding the new preference, recommended policies and procedures, and guidance on
Operation Safe Home should be directed to the Public Housing Division Director at your local HUD Field
Office.

Sincerely,

Joseph Shuldiner
(Assistant Secretary Public and Indian Housing)
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for Section 8 housing.) In addition, many landlords will not
accept tenants who rely on Section 8 assistance. Above and
beyond the problems associated with increasing demand and
the unwillingness of some landlords to accept individuals
with Section 8 vouchers, local PHAs lack the money to pay
for relocated tenants’ moving expenses, first month’s utili-
ties, rental deposits, and other expenses of moving. (To

Some “Witnesses” May Try
To Abuse the System

Some prosecutors initially had concerns about
witnesses coming forward with false claims of

intimidation in order to accelerate a housing
fransfer request. While prosecutors and witness
services workers do hear from people who
are trying to manipulate the system, no one
considers this problemto be insurmountable. Most
prosecutors quickly discern which witnesses have
genuine information, and they are able to weed
out those withesses who are not valuable to the
case. In addition, few witnesses who are not in
fact infimidated are willing to undergo the incon-
veniences imposed by witness security proce-
dures (including losing contact, if only tempo-
rarily, with family and friends) and are thus likely to
withdraw their relocation request voluntarily be-
fore a housing transfer can be effected.

address this obstacle, HUD is in the process of creating a
centralized dedicated fund and procedures through which to
pay for emergency relocations of intimidated witnesses

under the Section 8 program.)

PHA Discretion in Assigning Housing Units

The Department of Housing and Urban Development autho-
rizes PHAs to permit certain categories of individuals who
are already in one of their programs or on one of their waiting
lists to move to the top of the waiting list. These categories
include victims of hate crime and domestic violence; appli-
cants who have been or will be involuntarily displaced due,
for example, to disaster (such as fire or flood) or government
action (such as code enforcement or public improvement);
and tenants whose physical impairment prevents them from
using critical elements of their current housing unit. Intimi-
dated witnesses are another group that now qualifies for

* The Section 8 programrovides qualified individuals
with certificates and vouchers entitling them to a Fed-
eral rent subsidy, which can be used to assist with rert
payment for a privately owned house or apartment.
Under tenant-based Section 8, the U.S. Government
provides local housing authorities (PHAs) with funds,®
with which the PHAs in turn make payments to private
property owners on behalf of eligible tenants. The
certificate or voucher makes up the difference between
30 percent of a tenant’s “adjusted” income and an

receiving preference if

“[flamily members provided information on criminal
activities to a law enforcement agency,” and

“[blased on a threat assessment, a law enforcement
agency recommends rehousing the family to avoid or
minimize a risk of violence against family members as
a reprisal for providing such informatiof.”

approved “fair market rent,” adjusted for family size and
local cost levels. Section 8 housing certificates and
vouchers are particularly useful for local witness reloca-
tion because they allow police investigators and
prosecutors to place witnesses outside neighborhoods
frequented by gangs and drug dealers; Section 8 certifi-
cates and vouchers can be used in middle-class areas of
a city, where neighborhood-bound gangs are less likely
to venture.

There are serious barriers to relocating anyone, including

“HUD has eased the ability of housing authorities
(HAs) to move residents who are willing to serve
as awitness . . . HUD has made ‘Displacement to
avoid reprisals’ a federal preference for involun-
tary displacement, allowing HAs to quickly accept
and/or move qualified residents.”

—Joseph Shuldiner, Assistant
Secretary Public and Indian
Housing, U.S. Department of
Housing and Urban Development

intimidated witnesses, under the Section 8 program. Sectiot
8 certificates are usually in extremely—and often increas-

ingly—high demand. (In Baltimore, with a total population This local discret.ion appilies both to HUD's Public Housing
of only 600,000, there are 21,000 families on the waiting lisProgram and to its Section 8 program.
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Alameda County Housing Authority Proposal To Give
Intimidated Witnesses Preferential Treatment

The discussion in the text addresses providing relocation preferences to infimidated withesses who are
already in public housing or have Section 8 certificates, or who are already on the waiting list at a public
housing authority to be placed in public housing or to obtain a Section 8 certificate. However, Ted
Schwartz, Program Integrity Administrator for the Housing Authority of Alameda County in Hayward,
California, has written a proposal, in collaboration with John Dupuy, a special agent with the Office of
the Inspector General in the regional HUD office, to establish a Victims of Violence (VOV) Program
which will enable infimidated withesses who are not currently on a waiting list or in a HUD program to
bypass—not jump—the list. According to the VOV proposal:

“The Housing Authority recognizes that, in most cases (of intimidated witnesses), time is of the
essence . . . For the purposes of participants not currently on HUD Section 8 or Public Housing,
staff will review the participant’s ability to meet program requirements. If those requirements
are met and space is available, staff will place that person in appropriate housing as soon as
possible ... Asthe above procedure is for non-program participants and will bypass the Housing
Authority’s waiting lists, the number of placements will be limited to an aggregate total of 25

participants (per year).”

The VOV program will accept only participants recommended by housing authority staff themselves,
the Alameda County District Attorney Office’s Protection Unit, or the HUD Office of the Inspector
General. Under the new program, after 30 days’ notice the housing authority will have the right to
revoke the housing of any witness who refuses to testify. The proposal is currently being reviewed by the
HUD regional Public Housing Office in San Francisco and by HUD s Office of Housing in Washington, D.C.,
which must approve any plan by PHAs to allow individuals who are not already on their waiting lists to
bypass the list.

As shown in the box “Letter from the HUD Assistant Secrepublic housing or Section 8 certificates or who are already
tary,” administrators at HUD have sought to clarify to PHAsparticipating in these programs. Finally, HUD’s Anti-Drug/
that they have the legal authority to move intimidated wit-Violent Crime Initiatives, known as Operation Safe Home,
nesses to the top of the waiting list and have encouragedhich makes an array of HUD resources available to local
PHAs to do so. Notice PIH 94-51 (HA), which the assistantaw enforcement to fight violent and white-collar crime, is
secretary sent to all local PHAs on August 3, 1994, alsanother demonstration of HUD's policy to encourage PHAS
emphasized the eligibility of intimidated witnesses for pref-to make units available, even on a priority basis, for withess
erential treatment and included a copy offbderal Regis- relocation purposes.

ter of July 18, 1994, which incorporated the law. Further-

more, administrators at HUD, including G.L. Isdell, Na- Local PHAs have discretion about whether to move intimi-
tional Coordinator of Anti-Drug/Violent Crime Initiatives dated withessestothe top ofthe list—or whetherto move any
(Operation Safe Home), Elizabeth Cocke of the Office otenantiranyone of the preference categories to the top of the
Community Relations, and Richard Trebelhorn of the Officdist. As a result, intimidated witnesses who need to be
of Public and Assisted Housing Operations, have made cleeglocated swiftly must compete with other tenants in the
that local PHAS have the discretion to set aside a designatether preference categories who may also merit priority
number of units (under the Public Housing Program) ohandling. Furthermore, HUD officials warn that competition
certificates (under the Section 8 program) for the exclusivéor relocation among preference categories is likely to in-
use of intimidated witnesses who are on the waiting list focrease. As the number of individuals approaching or falling
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below the poverty line in the country rises, the number ohal].” The procedures in the agreement include immediate
tenants who fall into one of the preference categories wilprocessing once the referral is received from the district
also grow. As a result, PHAs will have to allocate a fixed omattorney’s office, manager approval or disapproval of the
even decreasing number of available units among an increasansfer request within two working days (unless additional
ing number of tenants eligible for preferential treatment. information is needed), and hand delivery of all transfer
requests to the city housing authority’s inspector general’s
The Federal Housing Administration, as authorized undeoffice within two working days. The agreement provides
the National Housing Act of 1934, allows HUD-owned that, after the completion of the rental interview, the tenant
single-family and multi-family properties that have beenmust be advised not to state on the move-out notice either the
taken off the market to be made available temporarily byrame of the new project or the address of the new apartment
local HUD offices for temporary occupation by intimidated and that the Command Center for Relocated Families is to be
withesses. Prosecutors in the District of Columbia, Marygiven as the tenant’s forwarding address.
land, and Virginia have used this option several times. The
witness enters into a lease and pays a low rent to HUBor intimidated witnesses participating in all these pro-
through a property management company. This program hasams, HUD has instituted security procedures to ensure that
the advantage of making relocation available to individualsvitness locations cannot be discovered by anyone accessing
who are not currently receiving public housing or are not ora central file or data base. In the HUD field office in
a waiting list for it. However, only 100 such units are Washington, D.C., a designated staff that handles all trans-
available for this purpose in the country. Furthermore, theréers (approximately 45 in 1994) keeps all the files coded and
have been instances in which witnesses who have beércked up. The HUD rules for withess protection in public
provided the option have damaged the property, demanddémbusing published in théederal Registeexplicitly make
constant repairs, or been unwilling to move out once therovision for establishing appropriate safeguards to protect
house is ready for sale. For these reasons, this option tise identity of threatened witnesses who have been relocated.
available only as a last resort. Further information about the

program is available from Ann Sudduth, Director, Single-Suggestions for Working With PHAs
Family Property Disposition Division, at HUD’s Washing-

ton, D.C., offices, (202) 708-0740. Delays in securing public housing transfers can jeopardize
the safety of intimidated witnesses, compromise the police
Some PHAs Provide Expedited Processing investigator’s and prosecution’s case, and increase the cost

of witness management if in the meantime witnesses are
The Housing Authority of Alameda County (Hayward, Cali- housed for weeks or months in hotels at public expense.
fornia) has been able to relocate witnesses on Section 8 Tiese are compelling reasons for expediting the process. It
only two weeks. In Baltimore, cooperative arrangementss critically important that prosecutors and investigators, or
between the prosecutor’s office and the public housinghe jurisdiction’s victim/witness program coordinator, learn
authority have occasionally reduced the time needed tabout HUD’s guidelines for witness relocation and try to
transfer witnesses to between one to two weeks (although tsecure cooperative agreements with PHAs (such as the one
wait is often longer for large housing units). arranged in New York City and discussed above), including

endorsement of the agreements from top State housing
The New York C|ty Housing Authonty distributed a deta”ed officials. For assistance in this collaborative effort and with
set of instructions to all district directors, district supervi-the relocation of individual witnesses on aah hocbasis,
sors, and project managers in 1991, setting out emergen@pservers offer the following suggestions:
transfer procedures for intimidated victims and witnesses.
The memorandum (see appendix E) reviews the joint emes- Defuse the waiting list barrier. If a withess needs to be
gency transfer policy established among the housing relocated from one public housing development to an-
authority’s management department, the city’s victim ser-  other development within the same jurisdiction (city or
vices agency, and the regional HUD Office of the Inspector  county), the waiting list issue should not be a problem.

General (OIG). The memorandum requires thhae “pro- Relocating a witness to another development automati-
cessing of all requesf$or transfer of victims of domestic cally makes the unitthat the witness is vacating available
violence, intimidated victims, and intimidated withesses]  to the next person on the list. As a result, relocating the
must be given the highest priorfigmphases in the origi- witnessto another development does not extend the wait

for the family currently at the top of the list.
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Ask about floating vouchers.If it is a Section 8 Conclusion
voucher that is being sought, ask the housing authority
how many “floating vouchers” it has. Every public Most investigators and prosecutors consider it essential to
housing authority has some floating vouchers becaudgave the option to relocate selected witnesses on an emer-
vacancies are not filled immediately as tenants go offency or short-term basis. However, since it frequently
Section 8. Ask if the witness could be given one of thes#volves a considerable commitment of monetary resources
vouchers. and staff time, as well as negotiation and frustration, reloca-
tion is not used as often as officials would like. While some
Advocate with landlords. Point out to landlords who ofthese barriers may be inevitable, police administrators and
accept Section 8 tenants that intimidated witnesses aggunty attorneys can reduce them significantly by increasing
likely to make better than average tenants because th#ye funding available for relocation activities and by negoti-
have shown they are willing to do their civic duty evenating personally for permanent assistance from the other

at some personal risk. agencies that this chapter has identified as sources of help
with relocation activities, including local housing authori-
Become informed about HUD requirementsFamil-  ties, social services agencies, and out-of-jurisdiction law

iarize yourself with the documentary requirements ofenforcement agencies.

the various HUD programs and look for ways to expe-

dite the acquisition of these documents for witnesses.

Housing authority officials have observed that they majf ndnotes

experience delays in moving withesses who do not have

the appropriate documentation—for example, birth cerd. “Prosecutors Paying Millions To Protect Cowed
tificates or Social Security numbers. Witnesses,'New York TimesMay 30, 1995.

Get additional information. For clarification of the 2. A few jurisdictions were interested in establishing safe

preference rule for intimidated witnesses, contact G.L. houses to use in place of hotels and motels in emergency
Isdell, National Coordinator, Anti-Drug/Violent Crime situations—and to use as secure debriefing sites for
Initiatives (Operation Safe Home), at (202) 708-0390, witnesses—but none currently had a safe house in opera-

by fax at (202) 708-1354, or by mail at: tion.

Office of the Inspector General 3. Preferences for Admission to Assisted Housing, Final
U.S. Department of Housing and Urban Development  Rule, 24 CFR Parts 880 et &lederal Registenol. 59,
451 7th Street, SW, Suite 8280 no. 136, July 18, 1994, pp. 36622, 36623, 36654.

Washington, DC 20410.
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Chapter 4
Preventing Intimidation in
Courtrooms and Jails

Key Points

Gang members and associates of defendants offen show up in court with the express infention
of discouraging witnesses from testifying.

Courtroom intimidation can be very subtle and, partly as aresult, can be missed by judges, bailiffs,
and prosecutors. Even when they observe intimidation, judges often feel that preserving the
constitutional entitlement to a public trial prevents them from removing the intimidator from the
court.

Nevertheless, there are actions that judges can legally tfake—and have taken—to prevent
infimidation in the courtroom, including

— removing gang members or other intimidating spectators from the courtroom,
— segregating them in the courtfroom, and

— closing the courtroom.

Prosecutors can also take action to prevent intimidation in the courtroom.

Many intimidated witnesses in gang- and drug-related cases who are incarcerated (either as
codefendant or in connection with other crimes) require special protection.

Providing security for incarcerated witnesses requires a good working relationship between
investigators or prosecutors and correctional administrators.

Incarcerated witnesses are usually protected using one or more of the following three ap-
proaches:

— separation of the witness from the defendant within the same correctional facility,

— separation of the withess and the defendant by fransferring the witness to anearby correctional
facility, and

— separate fransport of incarcerated withesses and defendants to testify.

Preventing Infimidation in Courtrooms and Jails

39



Intimidation in the Courtroom tance and to keep an eye on spectators, the witness, and jurors

. . , all at the same time.
Gang associates, family members, or friends of defendants

often show up in courtwith the express intention of intimidat-g g e judges are unfamiliar with gang colors, insignia, or

ing the witness—coercing the person through fear into *forgjgnais that intimidate witnesses. According to Charles

getting” or denying what happened, or refusing to testify 8 ant, former chief of the homicide unit of the Philadelphia
all. As aresult, most professionals contacted for this repofigyrict Attorney’s Office, “Intimidation—the signals and

agree that preventing intimidation in the courthouse is ap,q,thed words—usually isn’t obvious or can be understood
essential component of any witness security program. To tlfhly in context. ‘Do you want some heat?’ said by a gang
sure, the chief burden for preventing intimidation during,oamper to a witness in the courthouse really means, ‘I'm
hearings and trials rests with the court; however, prosecutob%ing to blow your brains out if you testify.” In Washington,
and police can also help prevent courtroom intimidation. D.C., asilent, hard stare by a group of gang members seated
in court—a practice called “gritting” on the withness—is
While intimidation can, of course, result from actual vio-tantamount to a death threat. According to Mike Berry,
lence in the courtroom, no violence need take place fdiormer security specialist in the Washington, D.C., U.S.
intimidation to occur—and be effective. The mere presencAttorney’s Office, “Gritting means, ‘When you get off the
of gang members or friends or family of the defendant isvitness stand [if you testified against us], you're dead.”
often sufficient to frighten witnesses, and threatening insig-
nia on clothing or the use of threatening gestures can inten-
sify a witness’s apprehension. The discussion below ad-
dresses ways of dealing with these more subtle forms of
intimidation, which are reported to be the most common
means of frightening witnesses in court and the most difficult
to prevent. Courtroom security designed to control actual
violence, while essential, is something most courts already — Judge Stanley Golde, Superior Court,
pay very close attention to and is therefore given little Alameda County, California
emphasis in this section (see the box “Extra Security Mea-=
sures Are Sometimes Needed”).

“If they [gang members] come in with insignia,
it's a free speech problem. If you try to get them
out through other means, you could be reversed.
You have to feel it out on a case by case basis and
know the criminal law.”

In Alameda County, homicide prosecutor Jim Anderson
Why Many Judges Are Reluctant To Act reports that the defense does, indeed, object whenever the

judge removes a spectator from the courtroomwho is friendly
When judges fail to respond to courtroom intimidation, mostg the defense, but “the objection is just for showpra
observers agree it is because they must balance the constifgrmg part of every appeal counsel files in every capital
tional requirement of a public trial againstthe need to prevenigse ” The appeals court, he adds, treats the objection as just
interference with the judicial process, and judges may givenhat—a pro forma complaint—and routinely rules
priority to avoiding any actions that might result in aagainst it. A judge in another jurisdiction, however, ob-
successful appeal. As a result, unless spectators say or gitved that defense counsel never objects when he removes
something thatis patently intimidating—and sometimes no§omeone because “if they did, | might rule against their
even then—many judges will not remove them from theypjections, deny their requests for delays, and so forth

courtroom. However, as discussed in chapter 7, “Legabhenever | had some legitimate leeway in how to respond.”
Issues,” case law supports limited courtroom closure or

spectator exclusion to prevent witness intimidation. Actions Judges Can Take

There are other reasons judges may fail to act to addreS¥ their own, or if approached properly by the prosecutor or
intimidation in the courtroom. According to some prosecu-Police investigator, some judges will remove gang members
tors, judges may be aware of the intimidation spectatorar other intimidating spectators from the courtroom, segre-
engage in but not see |t as the court’'s prob'em un|ess gate them in the Courtroom, or, in extreme cases, close the
interrupts or delays the proceedings. Judges in Minneapolg@urtroom.

and Oakland pointed out that the small size or particular

arrangement of their courtrooms makes it difficult both toRemove intimidators from the courtroom. Prosecutors
separate spectators from witnesses by any significant diand police investigators in almost every jurisdiction studied
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for this report said that, although they are the exception,

leastone ortwo judges in their court systems do remove ga
or family members who try to intimidate witnesses. Accord
ing to Victoria Villegas, Chief of the Major Violators Unitin

the Clark County (Las Vegas) Attorney’s Office, “Judges
[here in Clark Countylvill remove gang members. In my

first gang case, the judge and bailiff were unaware of th
intimidation that was taking place, so | went up and told then
that the jurors were getting nervous because of the spec
tors’ behavior. And they did remove the offending gand
members from the room.” In another jurisdiction, one judgs
tells the baliliff to ask offending gang members for identifica
tion and, if the documents are insufficient, to eject them|
Another judge calls a recess if he observes or is told abou
gang member who is intimidating a witness, has the bailif
bring the spectator to the bench, conducts a warrant cheg
and tells him to leave.

“Judges [here in Clark CountyWill remove gang
members. In my first gang case, the judge and
bailiff were unaware of the intimidation that was
taking place, so | went up and told them that the
jurors were getting nervous because of the specta-
tors’ behavior. And they did remove the offending
gang members from the room.”

— Victoria Villegas, Chief, Major
Violators Unit, Clark County (Las
Vegas) Attorney’s Office

Whenever gang members are expected in the courtroom, 0
judge has the bailiff confrordll would-be spectators as
they walk in the courtroom, requesting identification and
asking why they are present, so that gang members cant
say they are being singled out; typically, this alone discou
ages about half the gang members from remaining.

Lieutenant Teresa Lesney, Commander of the Las Vegq

Can the Prosecution Benefit
From Witness Intimidation?

Some observers feel that intimidationin the courtroom
actually benefits the prosecution because jurors
usually deduce what is going on and become less
sympathetic toward the defendant. Homicide
prosecutor Jim Anderson tells about a case in
Oakland in which several gang members came to
court during his closing argument and sat right behind
the defendant; after the trial, some jurors reported
that they felt intimidated, and Anderson concluded
that the gang members’ presence “sure didn’t hurt
my case and probably solidified it because it in-
creasedthe credibility of my claim that the defendant
was a gang member.” San Francisco prosecutor
Alfred Giannini had a very weak case against a gang
member who had machine-gunned a crowd of
people, kiling 2 and injuring 14. Because there were
gang members in the back of the courtfroom, a key
witness balked in front of the jury, saying he could not
remember anything, butthe jury convicted. Later, jury
members told the press, “"We could figure out what
was going on—he was scared to testify.” Victoria
Villegas, a Clark County (Las Vegas) homicide
prosecutor, reports that in one case she tfried, the
defendant’s attorney also wanted the gang
members removed because, by making the jurors
nervous, they were hurting the defendant’s case.

By contrast, Judge Stanley Golde in Oaklandfeelsthat
gang intimidation in the courtroom works against the
prosecutor because jurors will feel that “if the judge
cannot prevent intimidation in his or her own
courtroom, and if the witness is scared, | sure ought
to be scared, too.” But if the judge stops the
intfimidation, Golde believes, that helps the
prosecutor because jurors not only then feel secure,
they also conclude that anyone who has such
menacing associates must be guilty.

Police Department’'s Gang Investigation Section, says the
best approach she ever saw to preventing intimidation w
when a judge had a police officer in the court announc

ts some distance between potential intimidators and the
tness.

loudly to a gang member who had been directing threatening

gestures atawitness, “You're under arfesintimidation”
whereupon the police officer escorted him out of the court
room.

Segregate intimidators in the courtroom.Some judges

keep all spectators out of the first and second rows of the

courtroom, leaving these benches empty or allowing only
police officers and the media to occupy them. This at least

Close the courtroom.On occasion judges will close the
courtroom to spectators during the examination of a prosecu-
tion witness who is afraid to testify in front of gang members.

An lllinois trial judge closed his courtroom during the
testimony of an eyewitness to a murder allegedly com-
mitted by the defendant. The witness was afraid to
testify because he had received threatening phone calls,
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shots had been fired at his front porch, and his automo-
bile had been vandalizéd.

A New York State trial judge cleared all the spectators
from the court after the State’s sole identification wit-
ness became speechless when 30 or 40 people in the
audience leaned forward and grinned and grimaced
when he was sworh.

provide safe waiting areasaway from any possible
intimidator, where witnesses can remain until called to
testify. However, space in courthouses is often at a
premium; A. Franklin Burgess, Deputy Presiding Judge
of the Criminal Division of the Superior Court of the
District of Columbia, commandeers an empty jury room
or even the jail elevator for witnesses to wait in.

Two judges reported that thésll defense counsel not

The actions of both of these judges were upheld on appeal.
Moreover, legislation in a few States, such as Arizona,
California, and Indiana, expressly permits judges under
certain circumstances to exclude some or all spectators from
the courtroom in order to prevent witness intimidation.
Prosecutors and law enforcement administrators may work
to have similar statutes introduced in their own legislatures.
The section “Preventing Courtroom Intimidation” in chapter
7,"Legal Issues,” discusses existing statutes and case law on

the exclusion of the public from the courtroom.

Miscellaneous strategies some judges useome judges

make use of other strategies for protecting withesses er

giving them confidence to testify.

* Many judges make a special effort, often in conjunction
with the local victim/witness assistance program, to

Manage the Witness

*You need to take time to talk to and even coddle
reluctant witnesses; they’re tfouchy and hostile,” one
judge advises. If needed, this judge holds a hearing
with withesses before they are called to the stand. If
the witnesses are coming from jail or prison, he tells
them that he willnot let the jury see the handcuffs, and
he tells the bailiff to remove the cuffs when the witness
is about to testify. When a witness recants in obvious
reaction to the presence of gang members in the
courtroom, he calls arecess and talks to the witness in
chambers, explaining the law of contempt and mak-
ing clear that the withess’s previous testimony will
come info the record anyway. He may also tell the
witness, "We'll protect you.” The same judge some-
times takes the opposite tack, becoming very
hardnosed with a recalcitrant witness. On one occa-
sion, he leaned over and whispered to a witness
brought in fo testify from the State prison, out of the
jury’s earshot, "Smarten up . . . You need to festify.”

to inform their clients of the dates when intimidated
witnesses will be testifyindif five gang members show

up tomorrow when Mr. X comes to testify,” one judge
tells counsel, “I'll know it's becausgou told your
client that Mr. X was scheduled to testify.” While
defense attorneys are free to ignore these warnings, they
may lose some of a judge’s goodwill by being defiant.
These two judges also avoid giving defense counsel any
more advance notice than necessary of the date when
each prosecution witness who might experience intimi-
dation will be testifying.

In some jurisdictions, the court administratoakes
additional judicial resources available to expedite cases
involving witness intimidation. Prompt disposition of
cases not only reduces the opportunity for intimidation
before and during trial but also conserves witness pro-
tection resources, allowing more witnesses to benefit
from short-term relocation or security services. For
example, in New York City, one judge handles all gang
cases involving multiple homicides in an effort to expe-
dite these cases and limit the number of jurors vulner-
able tointimidation. The Rhode Island statute establish-
ing that State’s witness protection program contains a
subsection authorizing the State’s attorney general to
request that cases involving witness intimidation be
expedited (see chapter 7, “Legal Issues,” and appendix
C1).

* When a spectator smirks, laughs, or tosses a hand
indicating awitness’s testimony is nonsense, some judges
immediatelyannounce they will not tolerate such be-
havior, and it usually stops. A study by the Victim
Services Agency in New York City suggested that
admonishments by judges might be associated with
reductions in the recurrence of intimidatiforAs one
judge says, “You have tgatchandlistenat all times.”

Whatever judges do, one judge warns, they need to put their
actions on record in case there is an appeal.
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Extra Security Measures Are Sometimes Needed

Sometimes judges request, or police investigators offer, extra security measures when it appears that
real violence might occur in the courthouse or courtroom. In a rape case in a jurisdiction in which
gang members had threatened the lives of two withesses, the judge had police authorities provide
several armed officers in the courtroom, set up metal detectors at the entrance, place a video camera in
the courfroom, and install an alarm system whereby he or his bailiff could summon a SWAT team
conceadled in a room across the corridor. The prosecutor wore a bulletproof vest. In other high-profile
cases, special measures are needed for transferring witnesses to and from the court, including the use
of decoy vehicles, back or basement entrances, and service elevators. See the description of Prince
Georges County (Maryland) Sheriff’s Office five-day course for forming a special witness protection team
in the box “Special Security for Moving Witnesses,” in chapter 3.

The Role of Bailiffs Motivating Judges To Act

Several observers point out that bailiffs (who may be retireéProsecutors and police investigators report they have found
police officers or deputy sheriffs on active duty) can be theeveral ways of motivating at least some judges to become
weak link in preventing intimidation in the courtroom. If more aggressive about protecting witnesses from intimida-
bailiffs are not careful to face and watch the spectators at aibn in the courtroom.
times, they may fail to spot intimidating gestures, yet they
often have to turn their backs to the spectators to let the jupysk the judge’s permission.Often the judge does not need
into the room, keep a close eye on witnesses being trangrtake any action other than approving the efforts of prosecu-
ported from jail or prison to testify, or pay attention to ators, police officers, or victim advocates for countering
request from the judge. In addition, as with judges, bailiff§ntimidation. For example, a prosecutor, police investigator,
may not be familiar with what the gang members’ gesturegy victim advocate may only need to ask the judge for
mean. Finally, not all courts have bailiffs, although judgesyermission to allow an advocate to accompany and sit next
can usually request one in potentially dangerous cases. g the witness in the courtroom (except when the person is
testifying), to authorize the sheriff's department to use metal
The importance of the baliliff was underscored by one judgdetectors or pat-down searches for anyone entering the
who is able to interview and handpick baliliffs for his courtcourthouse or courtroom, or to authorize police officers or
because he is on good terms with the sheriff. He reports thsleriff's deputies to arrest anyone in the courtroom with an
he chooses only bailiffs who are careful, firm without beingoutstanding warrant against them.
provocative, and, above all, smart. He also looks for indi-
viduals who appear to be fit and capable of moving quicklyBring courtroom intimidation to the judge’s attention.
to respond to dangerous situations. He tells each new bailiffyhen a prosecutor or police investigator observes intimida-
“I know your job is to protect me and the jury, but | also wantion in the courtroom that the bailiff and judge have not
you to protect witnesses against intimidation.” noticed or have misinterpreted as innocuous, he or she can
bring the matter to the court’s attention and ask that action be
Colonel Gerry Powers, Assistant Sheriff of the Princetaken. If spectators are trying to intimidate the witness but
Georges County Sheriff's Office, who provides a five-dayare, in the process, also frightening jurors, emphasizing the
training course for law enforcement agencies on witnessnpact of their behavior on the jury may be more effective
security (see the box “Special Security for Movingthan singling out its effect on the witness. Judges know that
Witnesses” in chapter 3), argues that since “baliliffs oftera frightened jury cannot render an impartial verdict—and
end up out of position with their back to the spectators or havalowing this fear to go unchecked suggests they are not in
their attention diverted doing something for the judge,” theycontrol of their own courtrooms.
are unable to monitor intimidating behavior or prevent
violence from occurring. He recommends that whenevelMake clear that the court is empowered to remove
security is a concern, a deputy sheriff should also be presentimidators. Prosecutors can make judges aware of perti-
to provide it. nent statutory authority and case law to make clear that the
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courtcanremove intimidators from the courtroom, or close
the court entirely, without violating the guarantee of a public
trial in State criminal courts embodied in the Sixth and
Fourteenth Amendments. (See below and chapter 7, “Legal
Issues,” for a discussion of pertinent case law.)

individuals who are on probation want to avoid docu-
mentary evidence of their association with other known
gang members—typically a violation of probation con-
ditions that could land them in jail.

* In several jurisdictions, sheriff's deputiese metal
detectors or pat-down searchasthe entrances to the
courthouse or the courtroom. Often gang members will
walk away rather than face these procedures.

Arrange for seminars and workshops.Prosecutors and
sympathetic judges can arrange for seminars and workshops
for court personnel on protecting intimidated witnesses.
Victoria Villegas arranged for two experienced judges and
two police officers from Los Angeles to help her lead an all+
day seminar on courtroom security, gang signs, and measures
for protecting witnesses. Several judges attended the volun-
tary session along with a number of bailiffs.

In the company of a law enforcement officer, one Texas
prosecutor asks intimidating gang members in the court-
room or courthouse their names and, on occasion, pho-
tographs them. The prosecutor then has subpoenas
drawn up tacall the intimidators as witnessen the
prosecutor’'s view, if the gang members are there to
intimidate a witness, they must know something impor-
tant about the case. Turning intimidators into witnesses
makes it possible to exclude them from the courtroom
during the testimony of other withesses—including that
of anyone targeted—without asking for the judge’s
approval.

All of these steps, of course, require tact: judges may resist
efforts to provide information or training as an attempt to
undermine theirimpartiality or as a potentialinfringement on
their autonomy.

Court-Related Actions Prosecutors and Police
Can Take on Their Own

Prosecutors and investigators report that they can sometimEscort and accompany witnesse3his report has already
reduce courthouse intimidation without involving the courtpointed out that victim/witness program advocates are some-
itself. times available to accompany frightened witnesses to court
and even to sit next to them during the proceedings (see
Discourage gang members from entering the courthouse chapter 2, “Traditional Approaches to Witness Security”).
or courtroom. Some professionals believe that the bestrosecutors and police investigators can also arrange for
intimidation prevention strategy is to keep those individualsworn officers, either in or out of uniform, to escort and stay
who seem likely to threaten the witness from ever enteringiith witnesses in the courtroom. (Of course, care must be
the courtroom. taken to avoid having police officers who are going to testify
in a case be present in the courtroom except when they are
» Prosecutors and police carrest gang members with giving testimony.) Even if this show of force does not
outstanding warrants who come to coult one case,
a prosecutor found outstanding arrest warrants on sey
eral gang members who had been attending the trial af
had some of them arrested in the courthouse; the ne

Making Arrests in the

day the others stopped coming to court. Another pros
ecutor arranges for gang-savvy street officers to come
court and take into custody any gang members who ha
outstanding warrants against them, even if their only
offense is a traffic violation. When possible, Alfred
Giannini in San Francisco also takes out new warrant
on other gang members and has them arrested at t
courthouse. “Thatway,” he says, “you arrest people yo
wanted to catch anyway, and you give the impressio
that law enforcement controls the courts.”

Los Angeles has found that it can be effectivddeo-
tape gang membec®ming into the courtroom because

Courthouse Requires Care

Police and prosecutors need to be careful about
the fiming of courthouse arrests. One judge was
infuriated when the sheriff’'s department
executed warrants during an afternoon recess in
a case, creating a commotion in the corridor,
complete with cursing and shoving between
deputiesand the gang membersthey were trying
to arrest. Because the jury had not yet been
dismissed and was within earshot, he had to con-
duct a hearing with each juror to make sure that
what he or she had heard would not affect his or
her ability to judge the case fairly.
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The Withess’s Own Associates
or Family Members Can
Be a Problem

Prosecutor Alfred Giannini in San Francisco some-
times tells the victim’s family and friends not to show
up in court. “If you come in with your gang insignia
yelling (profanities),” he tells them, “you and | will
both lose the case because the jury won’t like you
and then they won't like your son. They’ll decide
your son started the problem, just as the defendant’s
lawyer is claiming.” Or, after felling a mother or
father that some family members can come, he
might add, "But | don’t want to hear a word from
them, and | don’t want 20 of your dead son’s friends
talking garbage outside the courtroom within ear-
shot of the jury.”

bandannas, have a tiger insignia on their right sleeve, and
have crew cuts—you know, just like that guy in the front
row.” According to Villegas, the jury was able to figure out
that the spectator being referred to was the leader of the gang
trying to intimidate the witness. No gang members showed
up in court the next day.

Prosecutor Jim Anderson in Oakland tells witnesses who
report that they can no longer recall what they saw or heard
that they are free to take the stand and say, “I don’t remem-
ber.” That way the witness will not be held in contempt,
Anderson can introduce the person’s previous sworn state-
ment from the preliminary hearing into evidence (see chapter
7, “Legal Issues”), and the jury can decide whether the
discrepancy is based on fear of retaliation—all of which
benefits the prosecution. In one of Anderson’s cases, a man
had hired two men to kill his former wife, but the witness,
who had identified the killers at the preliminary hearing, had
since been arrested himself and, afraid of retaliation if he
testified at the trial, told Anderson he could no longer
remember what he saw. Anderson told him he could answer

discourage gang members from trying to intimidate a witquestions at trial by saying, “I don’t remember.” Then

ness, it may give him or her a feeling of security that makegnderson had the police officers who audiotaped the witness’s
it possible for the person to testify as planned. Officers caprevious testimony take the stand and play the tape for the
maintain eye contact with the witness as a form of reassujury (evidence the defense had already obtained through
ance, surround the witness when he or she enters or leaveshecovery). The jurors decided that fear was preventing the
courthouse, mingle inthe corridors with gang members, or sititness from repeating his earlier testimony. Both defen-
right next to known gang members in the audience. In Sagtants were found guilty and sentenced to death.

Francisco, one officer helped a witness’s neighbors form a

community support group, who attended the trial so that

the witness would see friendly as well as intimidating face§ntimidation in Jails and Prisons

in court.

A significant number of intimidated witnesses will be behind
bars either as codefendants in the same case or for an
unrelated crime. “Witnesses in custody are a real problem,”
according to Alfred Giannini of the San Francisco District
Attorney Office. “They demand attention now and will in the
future ... Awitnessisin more danger of running into a friend
or relative of the defendant in a California jail or prison than
he is walking the entire city of San Francisco except for the
defendant’s own neighborhood.” To secure the cooperation
of incarcerated withesses, some assurances must usually be
giventhat they will be protected from retaliation. In addition,
nonincarcerated witnesses may be afraid that jailed relatives
Be creative.Once when Victoria Villegas had her police will be harmed by other inmates who are gang or family
gang expert on the stand in Clark County, Las Vegas, hmembers of the defendant.

brought photos of members of the gang that was alleged to be

involved in the case. When the expert realized that a gangypical protective custody arrangements are described be-
member happened to be seated in the front row of thiew.

audience, he answered a question from Villegas about how

the gang could be identified by saying, “Well, they wearred  Separation of the witness from the defendant within the

[By executing arrest warrants for gang members
in the courthouse,] “you arrest people you wanted
to get anyway, and you give the impression that
law enforcement controls the courts.”

— Alfred Giannini
Deputy District Attorney, Homicide
Unit, San Francisco County District
Attorney’s Office
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same correctional facilithy placing the defendant and withesses may refuse to testify once they arrive in
the witness in different areas of the facility’s general  court—the ride to and from the courthouse provides
population or by placing the defendant in a special ample opportunity for a defendant to intimidate a wit-
protective custody unit. In some correctional systems, ness.
such as New York City's, withesses may prefer to
remain in the general population due to a prison cultur&ecurity for incarcerated witnesses hinges on good coopera-
that encourages attacks on any incarcerated informatite relationships among police investigators, prosecutors,
who is in protective custody. For this reason, prosecuand corrections officials, preferably as defined in a memo-
tors work quietly with prison officials to separate wit- randum of understanding between the prosecutor’s office or
nesses and defendants without formal separation ordepslice department and the department of corrections. More
(that are easily discovered evidence of a prisoner'sommonly, however, cooperation is based on personal con-
cooperation with the prosecutor) and without the use afacts and ad hoc arrangements: a deputy county attorney or
protective custody. Prosecutors also work with prisorpolice investigator calls a corrections administrator on a
officials to avoid high concentrations of gang membersase-by-case basis for help in protecting key witnesses.
in particular facilities. Victoria Villegas calls the 12-story jail in Las Vegas to
request that the administrator not house a witness on the

same floor with a known family member or gang associate of
the defendant and not transport them to court together.
Alfred Giannini in San Francisco calls the jail watch com-
mander in the sheriff's department and asks to have a witness
who needs protection placed on the seventh floor with
Federal detainees or in maximum security. When Giannini
requests a transfer for an inmate to another jail or to San

“Witnesses in custody are a real problem; they
demand attention now and will in the future . . .
A witness is in more danger of running into a
friend or relative of the defendant in a California
jail or prison than he is walking the entire city of
San Francisco except for the defendant’s own

heighborhood.” Quentin Prison, he must get a court removal order so that one
— Alfred Giannini, Deputy District At- warden will release the inmate and the other will accept him.
torney, Homicide Unit, San Francisco Giannini has the declarations on his computer ready for him
County District Attorney’s Office to fill in the blanks, and no judge has ever refused to sign an

order. Nevertheless, he follows up with the watch com-
mander to make sure the transfer happens. Giannini also
Separation of the witness and the defendant by transfearranges with the watch commander for district attorney
ring the witness to another correctional facilisome-  investigators or police inspectors, instead of sheriff's depu-
times on a reciprocal basis. A few jurisdictions occadties, to transport jailed witnesses to court to ensure their
sionally use Federal prisons on a cost-reimbursememstafety. In lowa, since some inmates from Polk County’s
basis to hide particularly endangered witnesses. Prosvercrowded jail in Des Moines are routinely housed in
ecutors in Washington, D.C., reported that incarceratedther county jails, prosecutor Daniel Voogt goes to the
witnesses prefer to be transferred to suburban jailsheriff when an inmate witness needs to be protected and
where families and friends can still visit, or to a distantsays, “You might as well do me a favor and select my witness
facility near out-of-town family members. Working to as one of the inmates you transfer.”
arrange such a transfer is one way the prosecutor can
show goodwill toward an incarcerated witness who isPolice inspectors, too, sometimes make their own jail ar-
willing to cooperate. If local gangs have affiliates in rangements. When Lieutenant Earl Sanders in San Francisco
local jails or throughout the State prison system, it mayeeded to protect an inmate who had provided information
be necessary to relocate a witness to an out-of-Statbout a defendant who was trying to kill a witness, the
facility. inspector went upstairs to the corrections department and
talked to the captain in charge of the jail about having the
Separate transport of witnesses and defendants to tesymate placed in another county jail; she arranged an inmate
tify. If arrangements have not been made to ensure tlexchange with her counterpart in the San Mateo County jail,
separate transport of incarcerated witnesses and defemfew miles away. Sanders coordinates the movements of
dants who are housed at the same correctional facilitynformants and witnesses who are incarcerated in the State
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Taking Innovative Action Against Inmate Intimidation

Prosecutors in some jurisdictions have taken aggressive action against inmates infent on intimidating
a witness.

. A prosecutor in one city developed an agreement with the regional telephone company to tfrace
inmate telephone calls upon request so that charges could be brought against inmates for harassment by
telephone. The prosecutor has on several occasions threatened inmates with having their phones removed
and, working with the jail, arranged for phones to be removed on two occasions.

e InWashington, D.C., prosecutors have cooperated with corrections officials to execute search warrants
in the jail to discover correspondence or other documentation of withess intimidation conspiracies. The
U.S. aftorneys were able to use the jailhouse correspondence of one gang member accused of murder
to help convict him and an associate of intimidation and homicide charges.*

e Prosecutorsin Los Angeles also make use of jailhouse searches when witness intimidation is suspected. In
one case, the defendant had written witness information on his cell wall—in Arabic. The writing was
photographed, tfranslated, and used to prove infimidation.

prison system with fellow investigators he knows in theEndnotes

California Adult Authority’s Corrections Investigations Di-

vision (CID), which deals with gangs. Sometimes Sanders. Peoplev. Rufus(1982, 1st Dist) 104 Il App 3d, 60 liI

calls to have an inmate transferred to the “safe yard” where Dec 190, 432 NE2d 1089.

everyone is agovernmentwitness or informant, butwhen one

incarcerated gang member offered to finger 10 othep. United States ex rel. Bruno Herold (1969, CA2 NY)

shooters in a gang slaying if Sanders could protect him, the 408 F2d 125, cert den 397 US 957, 25 L Ed 2d 141, 90

inspector arranged to have the inmate serve his time in the S Ct 947.

Nevada State Prison. Sanders has also been able to arrange

to send inmates to Federal prisons for nonviolent offenderg. Connick, E., and R.C. Davis, “Examining the Problem of
Witness Intimidation,” Judicature 66 (1983):
439-447.

Conclusion

4. “Letters From Gang Members Leave a Trail of
Although preventing intimidation in the courtroom and in violence,”Washington PosMay 24, 1995.

jails and prisons may appear to be beyond the control of
prosecutors and police investigators, as this chapter makes
clear, there are a variety of ways in which they can work with
courts and correctional systems to significantly enhance the
security of witnesses who will testify if they feel they can be
protected against retaliation. Ultimately, however, correc-
tional administrators and judges need to be made aware that
it is their responsibility to prevent intimidation—jail and
prison administrators because they have a legal duty to
protectinmates, and judges because they are constitutionally
mandated to ensure afair trial. Prosecutors and investigators
can help further this educational process.
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Chapter 5
Reducing Community-wide Intimidation

Key Points

¢ Community-wide intimidation poses as serious a threat to the ability of police officers and prosecutors
to obtain withess festimony as does an explicit threat against a witness in a specific case.

e Community-wide intimidation can be reduced in part through community outreach, including
— community-based policing and prosecution strategies,
— vertical prosecution of cases involving gangs or drug crimes,

— matching language skills and cultural knowledge of police officers, prosecutors, and outreach
personnel to the communities they serve,

— community education and empowerment (including legal assistance in using civil remedies to
combat gang and drug crime), and

— public relations (including publicizing witness security program options).

e Following a high-profile gang or drug crime, intensive policing and prosecution tactics may help to
reduce community-wide intimidation.

Community-wide intimidation is the fear, shared by awhole  In San Francisco, although there were more than 50
neighborhood, that the criminal justice system cannot pro- witnesses to a homicide that took place at a public
tectresidents from the gangs and drug dealers who dominate concert, including a woman identified as having stood
their community. This implicit but highly insidious form of nextto the known shooter, no one was willing to identify
intimidation frustrates prosecutors and police investigators the murderer in court.
because, while there is no specific threat or intimidator they
can investigate, a community member who witnesses a
crime may nevertheless be extremely fearful about testifyfPoes Community-wide Intimidation
ing—and justifiably so. In fact, the most dramatic example : :
of community-wide intimidation concern not reluctant wit- hequ"e Attention?
nesses who need to be convinced to testify but the absencq 9fsome jurisdictions, prosecutors and police investigators
anycooperative witnesses in crimes where both the victimgnsider claims of nonspecific fear arising from community-
and the perpetrators are well known to the community:  yige intimidation a legitimate justification for witness relo-
) o ) cation and security. InWashington, D.C., the U.S. Attorney’s
* Inthe Pittsburgh case cited in chapter 1, no witnessesgfice has proposed a new pilot program—separate from its
were willing to testify after a drug-related shooting at aaicipation in the Short-Term Witness Security Pilot Project
softball game left three players dead in full view of e chapter 3, “Relocating Intimidated Witnesses”)—called
dozens of spectators. the Citizens Assistance Program, to provide limited funding
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Community Outreach
Strategies

The following outreach strategies were rec-
ommended by police and prosecutors inter-
viewed for this report:

] policing and prosecution strategies,
such as

— community policing,

— assigning prosecutors to specific commu-
nities or police unifs,

— vertical prosecution of cases involving
gangs or victim intimidation—that is,
one prosecutor or tfeam of prosecutors
assumes responsibility for a case from start
to finish,

— matching the cultural knowledge and lin-
guistic skills of law enforcement officers
and outreach personnel to the charac-
teristics of the communities they serve
(especially in Asian communities);

[l community education and empower-
ment through, for example, speaking to
civic groups and at schools or providing
residents with legal assistance in bringing
civil drug or gang abatement lawsuits;

L] public relations concerning witness secu-
rity options and about program successes
such as the fact that no withesses have
been harmed or the number of gang
members convicted as a result of testi-
mony by intimidated witnesses.

torelocate citizens who have witnessed crimes and are afr

of retaliation by neighbors—not just by the defendant—iﬁosecunon S’rra’regles

assistant district attorney in the San Francisco District
Attorney’s Office, reports, “I focus on what will be necessary
to help the witness to testify. Itdoesn’t matter if there’s areal
threat or just a perception, because in either case I'll lose the
witness.”

“l focus on what will be necessary to help the
witness to testify. It doesn’t matter if there’'s areal
threat or just a perception, because in either case
I'll lose the witness.”

— Alfred Giannini, Assistant District
Attorney, Homicide Unit, San Fran-
cisco District Attorney's Office

While official attitudes toward community-wide intimida-
tion may differ from one jurisdiction to anothexyery
community in which witness intimidation is an issue will
benefit from community outreach. Respondents reported
that, by building confidence in the justice system’s ability to
understand and prevent crime in their community, commu-
nity outreach demonstrates to residents that witnesses are a
valued civicresource, helps to defuse exaggerated apprehen-
sions about gang power, and encourages civic participation
by law-abiding community residents. Most importantly,
outreach is the only way to reach “invisible” withesses who
are otherwise never known to investigators or prosecutors
and to prevent the further spread of community-wide intimi-
dation. Finally, outreach is an important adjunct to witness
security programs, which must limit the number of withesses
receiving personalized security services due to limited re-
sources. Community outreach assures residents of intimi-
dated neighborhoods that, although funding may not be
available to relocate or counsal witnesses (especially
those in “quality-of-life” crimes as opposed to homicides or
major gang and drug cases), police investigators and pros-
ecutors are aware of the burden of fear and general intimida-
tionin neighborhoods dominated by gangs and drugs and are
attempting toreduce it. As discussed below and summarized
in the box, respondents use a number of outreach strategies.

Community Policing and

they testify. In contrast, in some smaller jurisdictions prosc.ommunity policing and prosecution strategies are critical
ecutors and investigators do not feel that witnesses who hayg developing better working relationships with witnesses

nonspecific fears need relocation or other protection, in mogf, 4 potential witnesses in gang- and drug-dominated neigh-
cases because the incidence of actual violence against Wifs,hoods.

nesses is extremely low. However, Alfred Giannini, an
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Police and Prosecution Tactics That May Reassure
Communities and Withesses

Prosecutors and police investigators interviewed for this report recommmend a variety of policing
techniques they have used 1o increase community confidence in law enforcement:

[] Use mobile precincts to increase police visibility in gang-dominated areas where community-wide
witness infimidation is intensifying following a high-profile crime.

[ Establish storefront precincts in underserved neighborhoods or areas where police officers have
difficulty making contacts with residents and business people. Experts consider storefront precincts
to be a valuable tool in establishing better cooperation in many Asian communities in particular,
by increasing residents’ familiarity with the police and allowing officers to gather the intelligence
necessary to combat Asian gang crime.!

] Give potential withesses beeper numbers to contact police investigators or prosecutors, and avoid
using formal business cards so that potential withesses are not compromised if the telephone
numbers or cards are found in their possession—one police agency gives out cards that read,
“Don’t talk to me here, call me.”

] Arrange for the prosecutor to be present when police officers plan to arrest alleged intimidators so
that the community will see that the district attorney is involved and able to protect witnesses.

[ Interview witnesses discreetly, either in large groups that include uncooperative witnesses or
secretly at a secure place, such as motel rooms, boats, and rarely frequented parking lots.

[ Use intensive policing and prosecution tactics to demonstrate that law enforcement can be
effective following a gang or drug crime that is contributing to community-wide intimidation.

Perhaps one of the most valuable ways in which prosecutors and police investigators can decrease
residents’ hesitance to speak with them is to be a constant presence in the neighborhood and to be
seen speaking frequently with a wide range of residents—noft just those involved in investigations.
Prosecutors also have a better chance of developing cooperative relationships with withesses if
cases are prosecuted vertfically, that is, with one prosecutor or team of prosecutors handling a case
from start to finish.

While exact definitions differ, community policing is litigate all the cases within a specific neighborhood. Com-
generally considered to have three ingredients: amunity-based prosecutors interviewed for this reportempha-
orientation to problem solving within the community; police sized the need to be seen by the community atthe scene of the
partnerships with neighbors, community groups, code ercrime whenever possible and to collect as much information
forcement agencies, and other resources; and the delegataimout potential withesses as possible at that time.

of considerable decision-making authority within the law

enforcement agency. Community-based prosecution, usdde advantages of community policing and prosecution are
in several jurisdictions interviewed for this report, involvesmany:

pairing prosecutors with community policing units to pro-

vide similar problem-solving and partnership services to a Prosecutors and police are able to build long-term
neighborhood. In particular, certain prosecutors make them- relationships with tenant and other community groups,
selves visible in the local community and may be assigned to
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and these contacts may lead to increased witness coogrganize an ad hoc neighborhood support group for an
eration. intimidated witness; as mentioned in a previous chapter,
members of the group attended the trial each day so that the
» Acombined and consistent police and prosecutor presitness would see friendly as well as intimidating faces
ence can help to build a greater sense of trust amaimong the spectators.
accountability between the community and the criminal
justice system.
Public Relations
« Community-based police investigators and prosecutors
are more likely to see links among related cases or tlmost every respondent emphasized the need for better
detect new crime trends before they have the opportypublic relations concerning witness security and assistance
nity to develop fully. efforts. In general, prosecutors in smaller jurisdictions felt
that, as bad as witness intimidation is, the public’s perception
« Community-based investigators and prosecutors typiof the danger involved in testifying is exaggerated and that
cally become attuned to the needs of victims angublic relations efforts to minimize irrational community-
witnesses in their jurisdictions and can work withwide fears would be helpful. Most prosecutors in larger
victim/witness advocacy programs to design responsasgrban jurisdictions considered witnesses’ fears to be well
tailored to local concerns. founded, but they too saw a need for aggressive public
relations once a workable witness security program was in
place in order to notify the community that the criminal

Communify Education and justice system is prepared to protect them.

Empowerment Prosecutors, police officers, and victim/witness program

Another approach to decreasing community-wide intimidadirectors reported seeking or accepting speaking engage-
tion involves the empowerment of community groups td"ents with PTAs, teachers’ groups, guidance counselors,
fight back against drug and gang crime and to reclaif?Mmunity groups, and high-risk groups, like elderly Asian

their buildings and neighborhoods. Prosecutors and polidg!migrants, to increase the community's awareness of the

officers can help empower community groups in a number gifiminal justice process. Some victim services programs
ways, including distribute printed material, sometimes in two or more lan-

guages, describing the prosecutor’'s programs and policies,
» providing legal and clerical assistance to communitythe rights of the victim or witness, and support groups or
groups interested in bringing civil suits under local drugother services available. While some speakers address the
nuisance statutes or gang nuisance laws (see chapteiis§ue of intimidation directly, others feel that discussing it
“Legal Issues,” and appendix B6, “Helping Communi- openly may raise fears rather than allay them, and so they
ties With Nuisance Abatement Suits”), attempt only to familiarize people with the law enforcement
process and to make friendly contacts in the community. If
e assisting tenant groups in organizing gate checks dhey do discuss witness security issues, they are careful not
public housing developments (a practice intended tdo promise a level of protection they are not absolutely sure
discourage entry by outside gang members or drughey can provide.
selling organizations), and
Police investigators and prosecutors from all parts of the
» organizing neighborhood support groups for crime vic-country emphasized the need for special public relations
tims or families of homicide victims (in Baltimore, a efforts (combined with community outreach) to give Asian
support group which the prosecutor’s office originally and other immigrant communities information about the
brought together at a bereavement center went on tmerican criminal justice system and immigration law.
become an independent, activist group dedicated tAsian communities are said to be particularly vulnerable to
preventing violence). threats if they testify, because intimidation is often an insti-
tutionalized element of Asian gang extortion activities. The
Efforts to aid a community need not be formal. A policeability of Asian gangs to operate with impunity in many
inspector in San Francisco reported that he had helpesian communities depends on a lack of trust in the criminal
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The Private Sector Becomes Involved
in Community Outreach

Founded in 1993, the Wichita/Sedgwick County Neighborhood Initiative is a public-private effort
to coordinate grassroots community organizations; public agencies including law enforcement,
city government, and the schools; and interested for-profit and nonprofit private sector busi-
nesses, labor groups, and civic organizations to reduce gang-related violence. The Neighbor-
hood Initiative is a process, not a structured organization. It supports goals and activities that
emerge from neighborhoods rather than programs that are introduced by local government. For
example, when there was a drive-by shooting in which a two-year-old child died, the Initiative
responded to community requests for assistance by trying to arrange a truce among the rival
gangs.

The Initiative’s project director, Pat O’Donnell, is on loan to the community for three years from the
Boeing Company. O'Donnell’s goalis o assist neighborhoods to obtain needed resourcesto deal
with gang violence by bringing all parties to the table regularly, including community police
administrators, the city and county management representatives, the mayor, a former State
legislator, grassroots anti-gang groups, and gang members themselves. In the past, O’'Donnell
writes, “communities have been accustomed to working with agencies or departments to get
something done. The Initiative is successful only when collaborative efforts and nontraditional
partnerships are formed to connect a neighborhood’s need or request for service with existing
community resources.”

In addition tfo the International Brotherhood of Electrical Workers Local 271, Beeson Carpet
Cleaning, Star Lumber, the Junior League of Wichita, and several other private sector organiza-
tions, the Initiative involves professional associations in its activities. The local chapter of the
American Society for Quality Control, a professional organization whose members work in
manufacturing, has volunteered to help develop evaluation measures to monitor levels of
violence in neighborhoods and program impact; one society member devotes 10to 15 hours per
week to program evaluation. The American Society for Training and Development, an organiza-
tion of professional trainers, has sent members to the community to ask what kind of tfraining would
be helpful. Three training focuses were developed in response to the expressed community
needs:

e how to hold a community/tenant meeting,
e how to approach and communicate effectively with school administrators, and
e how to approach city hall.

Project manager O’Donnell emphasizes that these groups volunteered what they thought they
could do best. O’Donnell advises, "“If a group offers help, let it define its own involvement. Give
it ownership.”

The Neighborhood Inifiative’s office is a storefront space in a local mall, donated by Simon
Property Management. The space is shared by the Neighborhood Initiative, community police,
and another grassroots community organization. The shared space has fostered communication
between community police officers and grassroots organizers, as well as with community residents
who drop in to voice concerns about local issues.

O’Donnell’s goal before he returns to Boeing is to hand over the leadership of the Neighborhood
Initiative to the grassroots organizations that the program was founded o support. His advice to
others organizing similar efforts: “Emphasize inclusivity and don’t give up.”

Reducing Community-wide Intfimidation
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Too Many Withesses?

Some prosecutors who undertake witness
security with extremely limited resources were
concerned that positive publicity of any sort
would result in a deluge of cooperative
witnesses requesting assistance. Rather than
face the task of determining which witnesses
were most valuable and most in need of assis-
tance, they prefer to keep information
concerning witness protection resources and
successes relatively quiet. Other police inves-
figators and prosecutors consider the pros-
pect of “too many witnesses” an attractive
scenario. San Francisco Lieutenant Earl
Sanders supports publicity andisready to cope
with any overflow of witnesses: “You should let
the public know you will protect them—I would
love to be inundated with witness offers to
testify. | would just screen the ones | would
protect.”

presentations several times a year—over 50 to date—to
community-based organizations, often bringing with him a
police sergeant who is a Vietnam veteran and speaks the
language. The program director reports that as a result of
these efforts more Vietnamese have been reporting crimes.
The advocate provides Vietnamese victims with standard
victim assistance services, such as explaining court proce-
dures and encouraging them to testify, and, whereas other
victims and witnesses are passed from advocate to advocate
as they move through different court divisions, he remains
with each Vietnamese victim from beginning to end (a case
management approach similar to that of vertical prosecu-
tion).

The International Association of Asian Crime Investigators
is sometimes able to assist police and prosecutors who are
seeking advice concerning Asian gang crime and outreach to
Asian communities (see chapter 8, “Sources of Help”).
More generally, itis important for law enforcement agencies
and prosecutors’ offices to have a culturally diverse workforce,
so they will be able to reach all types of minority citizens in
the effort to protect victims and witnesses.

justice system, residents’ unfamiliarity with the EnglishProsecutors and police investigators emphasized that their
language and American law, and law enforcement’s diffimost effective public relations activity is to remove powerful
culty inovercoming these cultural and linguistic barriers. Adocal gang or drug figures from the streets, even if the
aresult, speakers fluent in Asian languages and dialects, atddfendant’s initial absence from the community is for only a
good translations of information pamphlets, are importanfew days. Respect for law enforcement—and willingness to

adjuncts to outreach efforts in these communities.

Fotestify—is further increased if the gang or drug leaders are

example, police officers in Las Vegas found it difficult to successfully prosecuted and jailed.

make contacts in the Asian community because there was no
centralized vehicle—no newspaper, radio station, or com
munity group—through which to do publicity and outreach.

A gang officer who speaks Thai has helped forge some bonds
with intimidated Asian witnesses, butthe lieutenantin charge
of gang investigations still feels that the department’s out-
reach is hobbled by the diversity of Asian cultures and
dialects, and by an absence of one-on-one relationships with
community members.

Philadelphia’s prosecutor-based victim services program
hired a Vietnamese staff member to conduct outreach to the
Viethamese community. The advocate visits schools to talk
about emergency services—how to call 911, for example,
and howto use the Bell Telephone Language Line (which can
detect a Viethamese accent) to speak to someone who knows
Viethamese. He explains to students how to contact the
victim services unit, provides them with a program brochure
that he himself translated into Viethamese, and arranges

Polk County prosecutor Daniel Voogt had an Asian
gang leader arrested on the Friday of Thanksgiving Day
weekend and asked that no bond be generated, charging
that the defendant had already intimidated a witness.
The judge agreed, and the man spent the long weekend
in jail. A bond reduction hearing on Monday enabled
him to post bail; however, the fact that the defendant
was kept in jail for three days during a holiday period—
when judges normally do their best to allow defendants
to spend the weekend with their families—began the
process of convincing the Asian community that this
gang leader was not as all-powerful as many had as-
sumed. As a result, more witnesses have come forward
from the community, allowing the police—for the first
time—to make arrests in other cases, including home
robberies, that might otherwise have gone unreported.
Police officers attending an Asian community gathering
were told, “Those gangsters have been a real problem,

presentations to interested parents. The advocate also gives and we're glad you got the leader.”
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In order to clear an intimidated neighborhood of gangC onclusion

activity, Walter Arsenault, chief of the Manhattan Dis-

trict Attorney’s Homicide Investigation Unit, indicts the Community-wide witness intimidation is one of the most
largest number of gang members possible in each ganfjustrating and seemingly intractable problems for police
related multiple homicide case. “The most importantand prosecutors. However, some jurisdictions report that
thing to do,” he says, “is to bring down as many gangcommunity outreach efforts, especially community-based
members as possible—you must take out the wholgolicing and prosecution, can improve relations between
thing.” According to Arsenault, large cases “tend tocitizens and the criminal justice system and thereby increase
reduce the anger of ordinary citizens because largeitness cooperation. All of these efforts attempt to break
numbers of gang members are taken down at oncegown the community’s isolation and increase the confidence
showing that the police are effective and that the stree®f its residents in the ability of the criminal justice system to
can be cleared—at least temporarily—of gang activityrepresent and protect them.

Arsenault and other prosecutors feel this approach can

decrease witness intimidation because it both bolsters

the image of law enforcement in the community andEndnote

provides a pool of indicted co-defendants from which

coopertive witnesses may emerge. By using co-deferk. Hannum, P., “Police Storefronts Should Be Implemented
dants as government witnesses in gang cases, the pros- in the East,”International Association of Asian Crime
ecutor can avoid the need to ask—or depend on— Investigators (IAACI) NewgJanuary/February
innocent neighborhood residents to testify and thus 1995): 3.

subjecthemto potential intimidation.

In each gang-related multiple homicide case,
“[tlhe most important thing to do is to bring down
as many gang members as possible—you must
take out the whole thing . . . so you can show that
the police can control the street—and because
you can get a pool of indicted co-defendants who
may decide to testify against each other.”

— Walter Arsenault, Unit Chief,
Homicide Investigation Unit,
Manhattan District Attorney’s Office

Reducing Community-wide Intfimidation 55



PART I
DEVELOPING OR IMPROVING
THE PROGRAM




Chapter 6
Developing a Comprehensive
Witness Security Program

Key Points

Comprehensive witness security programs
— maximize use of shared resources,

— reduce the involvement of prosecutors and law enforcement investigators with
fime-consuming witness management tasks,

— lower per-witness security costs,

— produce an optimal distribution of existing funding to eligible witnesses, and

— minimize the civil liability of the prosecutor’s office and the police department.

A comprehensive witness security model includes

— an organizing committee, composed of policy makers in key stakeholding institutions;

— an operational tfeam, including members of the key institutions involved in the day-to-day work of
the witness security program;

— a program administrator, often a victim services director or civilian with law enforcement
background in the prosecutor’s office;

— caseinvestigators, district attorney investigators, or a specially frained law enforcement investiga-
tions unit; and

— point people in cooperating agencies, such as the police or sheriff's department, the public
housing authority, HUD, the courts, the victim services program, and social services agencies.

Formal interagency cooperation is essential to an effective witness protection program. There are
several keys to successful cooperation:

— Gain public and written support from the administrator of each cooperating agency to make sure
teamwork occurs and endures.

— Develop written memorandums of understanding among all participating agencies.
— Identify a point person within each cooperating agency who can ensure teamwork.

Cooperation is especially crifical with the corrections system, local public housing authorities, and a
variety of local and Federal social services agencies.

Developing a Comprehensive Witness Security Program

59



The chapters in part 1 of this report present a range of
traditional and innovative program options available to law
enforcement officers and prosecutors for providing witness
security. This chapter provides guidance for establishing a
comprehensive and formal witness security program that can
combine several or all of the previously described ap-
proaches.

While most of the witness security efforts examined for this

report operate without explicit endorsement at the highest
levels and without written guidelines, needs assessments,
evaluations, or formal cooperative agreements with other

ferred locally using unsecured data bases or other com-
puterized records, new witness addresses may be avail-
able to anyone who has access to the system. A formal
system can provide bureaucratic procedures designed to
shield witness information from easy discovery. In
Baltimore, where the department of social services
cooperates formally with the prosecutor’s office to
shield witnesses, one staff member in the director’s
office handles all transfers of services for intimidated
witnesses and keeps all witness files in a secure location
separate from the general files.

agencies, new programs—as well as reorganized ones—w({B) To maintain a constant commitment to program objec-

benefit substantially from a more formal structure that em-

phasizes interagency cooperation and efficient use of re-
sources. Furthermore, although not every jurisdiction pos-
sesses the resources to establish the full-fledged formal
program recommended in this chapter, even partial imple-
mentation of the suggestions below should contribute sig-
nificantly to improved witness protection at reduced cost.

Why a Formal Structure Is Preferred

Prosecutors and police officers interviewed for this study4)
recommended structured programs for five reasons:

(1) Toavoidinefficienciesh program thatis structured can
involve all key stakeholders in the planning process and
thereby avoid breakdowns in cooperation, gaps in ser-
vices to witnesses, and inefficient or ineffective proce-
dures. (5)

» Programs that do not cooperate with the
local public housing authority typically
rely on effective, but very expensive,
methods of relocation, such as short-term
(or even long-term) placement of
witnesses in hotels or motels.

» Police officers and prosecutors fre-
guently spend considerable time manag-
ing witnesses. Under the auspices of a
formal program, most of these manage-
ment activities can be conducted by
nonprofessional or civilian personnel,
such as victim services advocates or

tives by all cooperating agenciesAd hoc witness
protection efforts are vulnerable to changesin personnel
within the cooperating agencies and within the program.
In one jurisdiction, a victim services advocate, recog-
nizing the need for special services for withnesses in gang
crimes, had implemented a witness protection effort
with strong backing from the head of her department.
However, because there was no formal program, when
the department head left the job and the position was not
filled, the effort was suspended.

To provide a consistent contact person for intimidated

withesses.A structured program assigns witnesses a

single contact person (other than the police inspector or
prosecutor in the case) who can provide the type of
consistent, around-the-clock support that is most likely

to encourage the witness to testify.

To facilitate evaluation Well-planned evaluations are
critical to monitoring program efficiency and success.
Regular evaluations allow program administrators to
fine-tune program operations and correct oversights in
initial program planning. In addition, reliable data
concerning the use of funds and program effectiveness
are important in securing, renewing, or increasing fund-
ing. By arranging for access to records from every
involved agency—and making it clearly understood
what data each agency will collect—formal programs
facilitate keeping track of atleast such basic information
as how many people have received assistance, whether
any witnesses have been harmed, and whether convic-
tions were obtained in cases in which witnessesreceived
assistance.

program case workers. The developmental steps described below and summarized

in figure 6-1 are based on discussions with prosecutors,

(2) Toensurethe secrecy of witness security arrangementgolice investigators, and witness services directors, and
When social services or housing placement is transepresent an attempt to draw together the best aspects of
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current withess security efforts and to provide approachesssessment by the organizing committee is likely to produce
for remedying common program deficiencies. more thorough and accurate information than relying on the
perspective of one or two agencies. Discussion points for the
organizing committee’s problem assessment are listed in the

1. Getting Started: The box “Assessing the Problem.”
Organizing Committee

Program organization should begin with at least one meetin

among the highest-ranking officials of all the agencies that "€ organizing committee should begin to match the local
will be involved with protecting witnesses. The district N€€ds identified in its initial assessment with appropriate
attorney, sheriff, or chief of police may take the lead inProgram responses. Forexample, a smaller jurisdiction that
recruiting the organizing committee, scheduling theh€eds to relocate witnesses only once or twice a year might

meeting(s), and preparing preliminary materials for the firsPlan to move them out of the jurisdiction, providing bus or
meeting. Committee members should include plane tickets and temporary accommodations, whereas a

large jurisdiction, where 20 or more witnesses are expected
« the district attorney (and possibly the heads of the gan be moved each year, might favor procedures focused on

Identify Appropriate Program Features

and homicide units), relocating them within public housing whenever possible. In
a smaller jurisdiction, community outreach needs might be
« the chief of police, met by greater attention to community-policing tactics alone;

in a larger jurisdiction, a number of public relations ap-
« the sheriff (or the head of another law enforcemenProaches might need to be combined to reach intimidated
agency responsibie for Security in the Courts), and residents. Figure 6-2 lists respondentS’ Suggestions concern-
ing possible matches between program components (de-
« directors of local corrections facilities, social services Scribedin part 1 of this report) and arange of witness security
and the public housing authority. needs.

Otherindividuals who might be invited to join the committeeThe organizing committee’s recommendations concerning
or attend its meetings include HUD's special agent in chargerogram content should be referred to the operations team
for the regional office of the Inspector General (see chaptdsee below) as a guide for program design. If organizing
8, “Sources of Help”) and representatives from any othecommittee members do not wish to delegate this task, they
agencies whose cooperation is likely to be important to thehould choose a knowledgeable subcommittee rather than
program’s success, such as the local FBI office, the publiattempt to select or design precise program responses in a
schools department, the mayor’s office, and the State legitarge committee setting.
lature.

Identify Needed and Available Resources
The organizing committee, or its core members, may need to
meet several times to accomplish the initial tasks discussédnce committee members understand the nature of the local

below. problem and have tentatively chosen program components,
the group will need to identify existing and needed staff and
Conduct an Assessment of the Problem funding resources to implement the program. A crucial

guestion is the availability of long-term renewable funding.
Before the organizing committee can begin to design th&alking points concerning resources are listed in the box
program, members need to understand the special charact8¥here Will the Resources Come From?” (See also chapter
istics of the local witness intimidation problem. In most8, “Sources of Help,” for a listing of possible resources,
jurisdictions studied for this report, prosecutors or policaelevant literature, and the names of individuals knowledge-
inspectors conducted a problem assessment informally witlable about witness security and gang issues.)
out consulting with a wide range of agencies. However,

police investigators, prosecutors, victim services counsefhe committee also needs to find an appropriate home for the
|OI‘S, corrections personnel, and social services and hOUSiWOQram_ The majority Of the Witness Security efforts con-
officials are all likely to have different—and valuable— tacted for this report are housed in the prosecutor’s office
perspectives on the problem. As a result, a formal probleginder the direction of a victim services advocate or other
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RespondentsO Perceptions Concerning the Effectiveness of Principal Approaches to Witness

Figure 6D2

Security by Type of Intimidation

The matrix below suggests the general effectiveness of the principal approaches to addressing different types of witness intimidation. The assessigents

reflect conversation will over 100 prosecutors, police investigators, judges, and victim/witness advocates. However, the assessments are generaliza
which may notreflect all local conditions (such as local statues, bail schedules, or jail overcrowding), or the nature of a particular case which may enhg
or weaken a particular approach in a particular jurisdiction, with a particular witness, or with a particular intimidation threat. Nevertheless, th
assessments provide suggestions of which approaches may help either to prevent intimidation or to provide withnesses with enough reassurance to ¢

them to testify.

Type of Intimidation

Type of Anti-
Intimidation Strategy

high bail for defendant

vigorous prosecution of intimidators
(including vertical prosecution

conscientious witness
management

victim/witness assistance programs
temporary relocation

permanent relocation

courtroom protection

jail protection

communitywide outreach (including
community-based policing
and prosecution)

Overt

poor

fair

good

poor

excellent

excellent

excellent
NA

fair

Implicit Imagined
fair poor
fair poor
good excellent
good good

excellent excellent
excellent excellent
good good
NA NA
good good

In the Courtroom

fair

fair

good

fair
NA
NA
good
NA

fair

In the Jail

poor

poor

poor

poor
NA
NA
NA

good

poor

Committed
by Juveniles

poor

poor

good

poor
excellent
excellent
good
NA

fair

ions
hce

a)
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Assessing the Problem

The following questions can help focus discussion on the nature of the local withess intimidation

problem.

How serious is gang-related witness intimidation in our jurisdiction? Do we have well-organized and
culturally entrenched gangs, neighborhood-based gangs, or loosely allied groups that have little
structure and frequent changes in membership?

Is witness intimidation linked with a specific type or types of crimes? For example, is intimidation
common in gang- or drug-related crimes?

Are important cases being lost due to witness intimidation?
Are homicides going unsolved or unprosecuted due to lack of cooperative witnesses?
Are there neighborhoods in the jurisdiction where noncooperation of witnesses is the norm?

Are any other agencies currently providing services to intimidated witnesses? What advice and
information can they offer?

Are inmates or prison gangs engaging in intimidation from behind bars against withesses outside or
within correctional facilities?

How many times per year do police investigators and prosecutors anficipate they will need to
relocate infimidated witnesses? How far would the witnesses need to go—across town to
another housing development or outside the jurisdiction? Would relocations need to be
permanent?

How could intimidated witnesses be reassured without being relocated? How many witnesses would
be satisfied with this sort of witness management approach?

Would witnesses need to leave their neighborhoods permanently or only for a period before and

during the trial?

o What resources are at our disposal fo reduce the problem?

o What should the first steps in our action plan be?

nonprosecutor with a law enforcement background. There
are two common explanations for this approach:

Prosecutors have the greatest stake in encouraging wit-
ness cooperation. While police departments are also
concerned with witness cooperation in order to investis
gate crime, their agencies are not always secure or
appropriate places for a witness security program since
people in the police station or on the streets might

observe awitness inthe company or under the protection
of the police and betray his or her identity or where-

abouts to the defendant or to gang affiliates of the

defendant.

Many prosecutor offices already house victim services
units which can be used as bases for extending services
to intimidated witnesses. Victim services locations are
natural places for conducting witness security efforts
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Where Will the Resources Come From?

The organizing committee can use the following talking points to help guide its discussion of coopera-
tive funding solutions, the sharing of resources among agencies, and the identification of other
important resources, such as key personnel and needed legal or administrative reforms.

e What sort of financial and bureaucratic resources will be needed to serve allintimidated withesses in
important cases? For example, will the program rely on public housing and HUD resources for withess
relocation, or will it expect to fund some or all relocations itself? What sort of emergency relocation
will be used?

e Are sufficient resources available from the agencies represented on the committee or from other
known State or local funding sources? What sources could supply long-term renewable funding?

o Arethere key agencies or individuals that are not represented on the committee that might be willing
to assist with witness security efforts? Can the committee find a way to involve these agencies and
individuals?

o Are there personnel in the police department, prosecutor’s office, or victim/witness services agency
who are qualified to administer the program, or must a leader be hired from the outside?

e Are there police officers or outreach personnel who can speak the language and understand the
culture of every significant group of potential witnesses in the community? Can qualified individuals
be found to act as liaisons to these communities?

e Islegislative reform or program funding needed from State legislators or local officials? Who will be
responsible for seeking any needed legislative support?

because of staff experience assisting victims and existnember of law enforcement with expertise, if possible, in
ing contacts with social services agencies and commtusecurity operations. The operational team may also include
nity groups. In Washington, D.C., the witness securitythe director or other senior personnel of the victim/witness
program is a section of the victim services unit and iservices program if that program is going to be the principal
overseen by the chief of the victim/witness assistancerovider of witness security services. Representatives of
unit. other agencies should be made members of the operational
team only if they will play a significant and frequent role in
Witness security programs might also be run by an indepenvitness security. The team that approves security applica-
dent victim/witness services agency or cooperatively withions and determines the level of security to be provided in
the police department if adequate protection arrangemenBaltimore includes, at a minimum, the division chief of the
can be instituted. prosecution unit involved, the deputy State’s attorney for
administration, and the chief of the community services/
Decide on the Composition of the Operational victim witness unit. The teams also expect assistant State's
Team attorneys in charge of narcotics, violent crimes, and trial
divisions to be routine participants.
The organizing committee should invite the core agencies
that need to manage the day-to-day operation of the prograftfter completing these initial tasks, the remaining responsi-
(see below) to participate on the operational team. At hilities of the organizing committee involve meeting at least
minimum, the team should consist of a senior prosecutannually to renew the memorandums of agreement (MOUS),
familiar with gang or homicide cases and an experiencerkview program evaluations, consider funding issues, and air

Developing a Comprehensive Witness Security Program 65



Which Witnesses Receive Security Services?

Witness security efforts around the country use very similar criteria in selecting withesses for security services.
In general, prosecutors emphasized that due to limited resources, the primary goal of witness security
programs must be to obtain key witness testimony in major cases, not to provide security for all witnesses in
allcases. In addition, as discussed in chapter 5, the limitations on resources available for witness security
make it especially important to devote attention to community-wide tactics, such as community-based
policing and prosecution, so that even intimidated witnesses in minor cases receive some services.

Common witness selection criteria include the following:

The importance of the case. Most protected witnesses are involved in homicide, multiple homicide, or
large drug cases.

The importance of the witness’s testimony fo winning the case. Many protected withesses are
eyewitnesses to homicides or are expected to provide other essential testimony.

o A risk assessment suggesting that the threat to the witness is real or, if the witness is frightened by non-
explicit, community-wide intimidation, that the gang or drug trafficking organization involved has a
history of violent behavior. Most programs accept automatically the assertion that a witness is intimidated
in cases where the defendant or the defendant’s associates are suspected of murdering other withesses.
More difficult are cases where threats have been made and seem credible but the defendant or gang
involved has no history of violent behavior. In such cases, program staff rely on the judgment of program
administrators and the risk assessment prepared by police investigators or district attorney investigators.

e A personal assessment of the witness’s suitability for the program, including whether the person’s
testimony is credible and whetherthe personis emotionally stable, a substance abuser, or likely to engage
in criminal activity while in the security program (such as engaging in drug use or sales, prostitution, or
gang crimes). One program requires a psychological evaluation of withesses seeking protection.

concerns about the design or operation of the program. After to oversee program operations, and
the program has been in operation for a year, the organizing

committee may wish to consider publicizing the program’®  to monitor program expenditures.
services and evidence of its success.

Reviewing Witness Security Requests

2 Program Oversight- The speed with which applications for witness protection can
) . ) be approved is critical to program effectiveness. In some
The Opeerlonql Team programs studied for this report, the administrator in charge

Initially, the operational team will need to draft programOf approving witness secquty applications _o.r.requests IS
on call 24 hours a day, while in programs utilizing a team-

guidelines and memorandums of understanding for signatur o . . .
. . . style authorization procedure, mechanisms exist to provide
by cooperating agency directors. The operational team wi . )
. S or the emergency security needs of witnesses based on the
also be responsible for any applications or other documents : ;
: approval of one team member until the entire team can meet
needed to secure program funding (as proposed by th . L o
. . 10 review the application. With either arrangement, a proto-
organizing committee).

col will be needed to provide for emergeneynporary
The operational team has three ongoing responsibilities: authorization of expenditures for witness security services
and a prompt review (ideally within 48 hours) of the appli-

« to review all requests for witness security services, ~cation by the operational team. (See appendix A3 for the
Baltimore program guidelines concerning various approval
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processes.) As part of the program guidelines, the operasent of social services that disallowed third-party verifica-
tional team also needs to develop writtetection criteria  tion of specific social services information necessary to
for participation in the program. In general, programsrocess the housing relocation applications; these policies
studied for this report apply the selection criteria highlightedorced intimidated witnesses to appear at the department of
in the box “Which Witnesses Receive Security Services?”social services in person to acquire certain documents—a
situation that was objectionable to social services depart-
Overseeing Program Operations ment staff as well, because they were afraid to be near
threatened witnesses. Had the concerns of the housing
To monitor program operations effectively, the operationgythority staff been brought to the attention of the heads of
team must have awide range of program information, includhe two departments—both of whom were committed to
ing assisting the State’s attorney to protect intimidated wit-
nesses—a more efficient method of handing social service
» information pertaining to cases prosecuted with theverifications for intimidated witnesses might have been
assistance of protected witnesses (see the box “Evalupessible.
tion Criteria”);

»  program expenditure information, including an account-3 Coordinating Services:

ing of all costs borne by other departments and shared .
resources used by the program: The Program Administrator

] . ) ] The program administrator is at the heart of the witness

*  witness evaluations concerning the effectiveness, prasecyrity program model. Depending on where the effort is
fessionalism, and accessibility of the program; and  posed, the program administrator may be the director of a

) ) ) . _ victim/witness services program, a non-attorney in the

* dataregarding the severity of witness intimidation, itsyrosecutor's office (usually someone with a law enforcement

manifestations, and its impact on communities. or investigations background), or a police officer. Program
] ] staff at several sites felt that choosing a program administra-

If an independent evaluator will be used to assess the preyy with a law enforcement background would help to bridge
gram, the operations team should consult with the evaluatgge gap between police departments and prosecutors and

beforeprogram operations begin to'identify the data to bfhelp in dealing with the majority of witnesses, who them-
collected for the purpose of evaluation. selves have beeninvolved with the criminal justice system as

. ] o suspects, defendants, or convicted offenders.
The operational team should also obtain the opinions of all

point people or liaisons among the cooperating agenciebhe program administrator is responsible for

concerning the program’s actual operation (as opposed to

how it was designed to operate), weaknesses of the program receiving and processing requests for security, and

in terms of procedures and personnel, and further assistance

program staff may need to do their jobs better. These coordinating services towitnesses from the cooperating

perceptions should be summarized in a report submitted to agencies.

the organizing committee for discussion at the annual meet-

ing (at which the heads of all the cooperative agencies should addition, the program administrator is likely to be in-

be present). volved with processing program documentation, controlling
the day-to-day disbursement of project monies for withess

The views of program point people are a very important pagecurity needs, and maintaining and compiling evaluation

of the evaluation process. Often program administrators adata (except for the year-end interviews with agency point

aware of the faults in a system but feel powerless to changersons—see above).

program policy or to influence policy or procedures outside

their own agency—even when the policies of another agendyitially, the program administrator will need to write a

are hampering their ability to do their jobs. For examplemanual for the assistant prosecutors, police investigators,

staff members in the Baltimore public housing authorityand point people in other agencies, outlining program proce-

were frustrated in their efforts to speed Section 8 housindures, providing sample forms, and listing telephone num-

transfers for intimidated witnesses by policies in the departiers of the liaisons. Appendix A provides examples of
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Evaluation Criteria

The district attorney’s office in Manhattan reports semiannually on a wide range of measures concerning
its witness protection program (see appendix D1 for the complete set of measures), including the
following:

Program Effectiveness for Prosecutors

. number of witnesses protected

3 number of cases receiving funding

. number of dispositions reached

. number of convictions by plea (to top and lesser charges)
° number of dismissals

° number of convictions by trial (fo top and lesser charges)
. number of acquittals

. number of sentences

. overall conviction rate for witness protection cases

3 trial conviction rate for witness protection cases

Program Expenses

3 witness living expenses (food and other necessities)
3 lodging expenses

. fransportation

. protective custody

3 other costs

A significant percentage of withess expenditures in Manhattan—23 percent—fell under the catch-all
category “other.” To avoid a similar vagueness, after a program has been operating for a short
period it may be useful fo readjust the expenditure categories being tracked to match typical expenses
incurred.

program materials several jurisdictions have developed déavestigators either request security directly from the pro-
scribing their witness security efforts, and appendix B congram administrator in the prosecutor’s office or bypass the
tains sample program forms. For smaller programs, thprosecutor entirely and use their own department’s witness
“manual” might consist of a few pages of summarizedsecurity resources. Occasionally, witnesses contact a pro-
procedures, sample forms, and contact numbers. gram administrator or victim/witness advocate directly.

Witness Security Requests Whatever intake procedure is used, it is important that
participating agencies routdl requests for witness security
The program administrator should receive and process aésources through the program administrator. When it
requests for witness security services. In the jurisdictiongecame known in one jurisdiction that intimidated witnesses
studied for this report, requests typically originate with ayere receiving priority housing transfers, the local housing
police investigator or prosecutor’s office investigator. Ingythority was inundated with requests for transfers from
some jUriSdiCtionS, requeStS for participation in the Witnes%ther “withesses.” (The housing authority eventua”y re-
security program require the approval of an assistant distrigfyired that a police report accompany each request.) If a
attorney, an endorsement that cannot usually be obtainggrmal witness security program had existed, all requests
until an arrest has been made. In other juriSdiCtionS, pOlICg)L”d have been processed Centra”y by the program admin-
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istrator, not the housing authority, ensuring that only the moat
essential and endangered witnesses received priority. (See
appendix B for sample witness intake forms.)

Coordination of Witness Services

The primary job of the program administrator is to coordi-
nate the delivery of appropriate services to intimidated
witnesses. After the operational team accepts a witness into
the program, the program administrator designs a service
plan for the witness, using the risk assessment provided by
the police or district attorney investigator (see below). The
service plan should specify which agencies need to be
contacted, what services each is to provide, and what these
services will cost. The program administrator then needs to
contact the agencies to arrange for the appropriate services.

In one jurisdiction, the program administrator was sent to
serve internships in various social service agencies whose
cooperation the program would need. In another jurisdic-
tion, the director of social services said he wanted someone
from the prosecutor’s witness security program to intern with
his agency long enough to become familiar with the docu§
mentary requirements for the various social services avail-
able. Although time-consuming, the internship approach
offers two significant advantages: not only will the admin-
istrator come to understand the needs and culture of the

Witness security programs rely on secrecy. Whether it
is the location of the witness or the names of the
witness’s family or friends, the fewer people with access
to witness information, the more secure the program will
be. Asaresult, many police officers and prosecutors do
not consider it safe either to use an inexperienced
investigator, who might unintentionally betray witness
information, or to involve a series of investigators,
which expands the pool of people who have access to
sensitive information.

Some prosecutors use their own investigators to obtain
independent witness risk assessments in order to have
another perspective on the witness’s claims in addition

to the opinions of the police department.

In other jurisdictions, police investigators are too bur-
dened with other duties to provide full assistance to the
prosecutor, so county attorneys augment police services
with their own investigators.

Law Enforcement:
The Indispensable Partner in
the Witness Security Effort

cooperating agencies, he or she will also have the OpportEi_ecause law enforcement support is critical to any witness

nity to establish personal contacts within that agency, whic
may be critical to the program’s future success if high-leveP
support for the program wanes. In a large jurisdiction, th

ﬁecurity effort, the program administrator needs to consider
olice investigators as indispensable partners. The chief
gxecutive of the participating law enforcement agency should

program administrator may need the assistance of one gfSignate a point person (preferably a law enforcement

more case workers who can serve as additional contatness security specialist) to coordinate the agency’s inter-

persons for intimidated witnesses and share the responsib’ﬂal witness protection activities and to coordinate them with

ity of coordinating the delivery of witness services. the W|tne.ss segunty program adm|n|strator and any district
attorney investigators. The police department point person

should oversee

4. Case Investigation: Police Unit

or District A’r’rorney Inves’rigators the escort and transportation of witnesses in a secure

manner,

Each witness security program will need assistance from
investigators to perform risk assessments, validate witness
claims, and locate potential withesses. In many jurisdictions,
police investigators perform these tasks on an as-needed
basis. There are a number of reasons why both police
investigators and prosecutors prefer that witness security

investigations be handled either by an experienced witness . . ] )
security investigations unit within the police department of-@W enforcement officers and investigators support witness

by independent, armed investigators from the districBecurity programs in several other ways. First, as partici-
attorney’s office. pants in community-policing efforts, police officers not only

help to deter community-wide intimidation but also may be

the swift response of officers to calls for help from
intimidated witnesses, and,

in extreme cases, the guarding of witnesses for short
periods.
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Cooperation Between Police and Prosecutors
To Curb Intimidation

Cooperation between the Polk County Attorney’s Drugs and Gang Unit prosecutors and the Des Moines
Police Department’s Special Investigations Unit is very close when it comes to protecting witnesses.
Assistant County Attorney Daniel Voogt has asked police investigators to call him at any time of the day
or night for any gang-related crime, so he can go to the scene immediately. Voogt periodically sends
a memo to the chiefs of every law enforcement agency in Polk County to inform their officers and
dispatchers about his interest in going on scene. He gives them his home telephone number as well as
hispagernumber. While not every officer calls him, the inspectorsinthe Des Moines Police Department’s
Special Investigations Unit almost always do because they find he is invariably of assistance; police
investigators call the unit of three drug and gang prosecutors three to five times a week, sometimes
three or four times in a single day.

Voogt may interrogate withesses on the scene in conjunction with police officers, but usually he is just
present while the officers lead the questioning. (However, Voogthasto be careful to make sure he does
not let himself become a witness. In fact, the Hennepin County (Minneapolis) Attorney’s Office has a
rule forbidding assistants from going to the scene of the crime while it is sfill hot, but Michael Freeman,
the county attorney, feels such a blanket prohibition may be too strong.) Voogt’s presence gives him
an opportunity 1o size up potential witnesses and affords withesses a chance to recognize his concern
and availability. Voogt may suggest individuals the investigators should interview, or he may identify
evidence to collect—people or materials that may seem unimportant to the police but that Voogt
knows he will need in order to win the case later on.

Most of all, Voogt familiarizes himself with the case—and possible withesses—from the ground up. This
makes it unnecessary for the inspectors to fill him in later and provides him with a “feel” for the case that
no amount of subsequent verbal or written information from the police can provide. When the
investigators send their notes and paperwork to Voogt monthslater, he does not have to interpret them:
he was there at the scene. With murder cases, even the county attorney gets involved from the start:
he is called by dispatchers whenever a murder occurs, and he sometimes beats the police officers to
the scene.

the first people contacted by intimidated witnesses seekintpat to avoid any appearance of impropriety, whenever
protection. Police officers can supply information on neighpossible female officers should be used to guard female

borhood gangs, gang leaders, and drug dealers that investitnesses.
gators need for preparing risk assessments for withesses, and

they can also reduce gang intimidation by disrupting ganlVitness security programs can foster cooperation between

operations with intensive, interdictive policing tactics. Byprosecutors and police by
establishing field precincts in empty apartments or store-

fronts or by bringing in a mobile precinct, police officers ¢
have been able to counter gang members’ claims that the
police cannot respond quickly enough to protect intimidated
witnesses in gang-dominated housing developments.

witness intimidation),

Police investigators and prosecutors strongly prefer that

officers assigned to guard and transport witnesses be expe-

rienced personnel in a dedicated unit. Officers who guard and
and transport witnesses need to be highly professional, well
trained, and discreet. Several prosecutors recommended
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issue arrest warrants against individuals who engage in
intimidation and, if there is preventive detention legis-
lation, seek revocation of bail for defendants accused of

making sure that search warrants are properly drafted,



» designing procedures for the protection of potentialThere appear to be three approaches to identifying contact
withesses in cases where an arrest has not yet been madesons:
but police investigators are confident that a witness has
critical information in a serious case. » asystematic approach in which pertinent agency heads
(or their representatives on the planning committee)
formally designate contact persons within their respec-

Cooperation: Coordinating tive agencies;

Services With Other Agenmes the designation of a withess security coordinator who, in

turn, identifies contact persons within each participating
agency; or

Witness intimidation requires coordinated and confidential
services from a broad range of providers. Interagency
cooperation among these providers should begin with the
organizing committee butis the ongoing responsibility of the
program administrator. While the model witness security
effort presented in this chapter relies on formal cooperative

agreements, the degree of formality of these cooperative

arrangements may in practice vary widely amomﬁln example of the systematic approach can be found in
jurisdictions. ashington, D.C. The program’s structure involves the

cooperation of a number of Federal and local agencies.
» Urban jurisdictions may find it helpful to have written Within each cooperating agency there is a “head” of the
memorandums of understanding to which they can referyitness security program; these point people are formally
while smaller jurisdictions may rely successfully onresponsible for coordinating witness services. As an
more informal, personal guarantees of cooperatiomxample of the second approach, one prosecutor’s office
among agency heads. hired a single person to act as case manager for all withess
intimidation cases, and, before putting the person to work,
» The level of involvement for each agency should besent him on internships to various city, county, and Federal
commensurate with the significance and frequency ofgencies to learn what it takes to cut through bureaucratic red
the assistance the agency will provide. Depending otape and to establish relationships with liaisons for the future.
local conditions, some agencies, such as the jail and thks a result, this case manager has developed relationships
local public housing authority, should be made an intewith at least one person in every agency from whom he can
gral part of the program through a written memorandungxpect cooperation.
of agreement and public support from top administra-
tors. Other agencies, such as the school system or thMost of the jurisdictions studied follow the third, ad hoc,
FBI, whose contribution may be less important or les@pproach—prosecutors and police investigators have on
frequent, can be involved as part-time “associates” otheir own initiative established personal relationships with
the basis of a verbal agreement. individuals in other agencies whom they can telephone for
assistance.
Prosecutors and police officers identify a number of impor-
tant elements in establishing and maintaining effective inter
agency cooperation.

ad hoc relationships established by individual deputy
county attorneys and police investigators with individu-
als in other agencies.

A police inspector who knew the executive director of
the local housing authority personally could write him a
letter about the need to relocate a witness and “it was a

ldentify a Point Person Within Each Agency done deal.”

It is extremely helpful to have a point person within each
cooperating agency who is in a position to take or initiate
action each time cooperation is requested. In some agencies,
it may be important to establish several liaisons because a
single contact person may be on vacation or sick leave, may
be transferred to another position or retire, or may find it a
burden to be the only person prosecutors and police investi-
gators ask for assistance.

An advocate in one prosecutor-based victim/witness
assistance program had a friend who was the secretary
of the local school district; the secretary would arrange
the transfer of juvenile withesses, or the children of adult
witnesses, to other school systems when relocation was
required.

Developing a Comprehensive Witness Security Program
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Reasons for Using Memorandums of Understanding

e Administrators, like point people, come and go. One prosecutor-based victim/witness program director
had established a good working relationship with a person in the local public housing authority, but
when the agency’s administrator was replaced, the contact would no longer cooperate until he knew
what to expect from the new head; as a result, the program director says, “we are now at an
impasse in terms of getting help in relocating witnesses.” A written agreement might have committed
the new administrator to the arrangement and given the contact a basis for continuing to cooperate.

e When they make a commitment in writing, administrators are less likely to shirk their responsibilities later
on because they will have been careful to agree to perform only those actions they are fruly prepared
to undertake.

e Ifadocument is available for public inspection, it is more difficult for signatories to deny their obligations
than if the agreement is merely verbal.

e Awritten agreement can assure administrators that their agency will not be responsible for any duties or
costs to which they have not formally agreed.

e Administrators can use a written document to explain that their hands are tied if third parties object to
the new arrangement.

e A written document reduces misunderstandings and uncertainty about each party’s role and respon-
sibilities.

e Documentation can also be used to explain the agreement to new staff and authenticate the
importance of the arrangement.

» One police inspector reported that she is able to call owith individuals there, but they change, so we really need an
the local housing authority director to move witnessesagreement from the top down about how we can cooperate.”
between developments because she had “greased the
skids based on the working relationship | had with some
housing cops”; the director puts the family that is cur-
rently at the top of the waiting list into the apartment that
the relocated family vacates. (See chapter 3 forinforma-
tion concerning relocation of witnesses within public

“We work with public housing by making inroads
with individuals there, but they change, so we
really need an agreement from the top down
about how we can cooperate.”

housing.) — Micky Cook, Director, Hennepin
County (Minnesota) Victim Witness
Gain Support From the Top Program

In order to avoid the instability and possible appearance of

impropriety that may result from relying on a point personDeve|Op Memorandums of Understanding

system that is based on favors and personal relationships, it

is important to gain support for the witness security prograndne means of promoting ongoing cooperation among agen-
from all key agency heads. Micky Cook, Director of thecies, especially when personnel within agencies may change,
Hennepin County (Minnesota) Victim Witness Program,is to prepare a formal written understanding about each
observes, “We work with public housing by making inroadsorganization’s responsibilities. These agreements can help
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Developing Memorandums of Understanding for Witness
Security in Baltimore: A Case Study

In Baltimore, a comprehensive set of memorandums of understanding (MOUs) was drawn up by the State’s
attorney to serve as the backbone of a new withess security program. The memorandums provided in
appendix A3 list the agencies involved—the State’s Attorney’s Office, Sheriff’s Office, Police Department,
Department of Corrections, Department of Housing, and the Department of Social Services. The MOUs
detail each agency’s duties and financial responsibilities. The memorandums are contained in a general
program description that includes procedures for witness relocation, transportation, witness fees, and the
allocation of other program costs. The program description also lays out the responsibilities of the witness.

By combining the MOUs with the program description, Baltimore has made it easy for participating
agencies to

e understand their role in the program,
e understand the overall scope and goals of the program, and

e see that the program has broad institutional support from each participating agency (for example,
I1.D.1).

Baltimore’s MOUs (see appendix A3) illustrate three other important ingredients of the most effective
possible witness protection program:

e providing for a single withess protection coordinator (see II.A 5 of the MOU)

e providing for a contact person or liaison within each participating agency (for example, see I1.D.1)

e providing an arrangement for furnishing emergency services when the important partficipants cannot
meet or be reached (see Il.A.4)

Because Baltimore’s withess security program was begun only in 1994, institutional awareness of the
program outside the State’s Attorney’s Office was still limited. The challenge facing the witness security
program administrator was to build contacts in each of the cooperating agencies and ensure that the
actual program structure matched that of the agreements in the memorandums.

speed and coordinate emergency services for victims anthe specific agencies with which agreements are needed will
witnesses, and place a broader array of resources at thary from jurisdiction to jurisdiction, but all agreements
disposal of prosecutors and police. In the organizing conshould identify

mittee model, these memorandums would be prepared by the

operating team for signature by the key agency heads. White the services each agency will provide,

some observers feel they retain more flexibility if agree-

ments are not committed to paper so they may adapt the the staff and funding each agency will make available to
arrangements to changing resources and needs, most observ- the effort, and

ers agree that in the long run a written document promotes

cooperation and provides support for the individual poine  the allowable expenses or services.

people within each agency (see the box “Reasons for Using

Memorandums of Understanding”).

Developing a Comprehensive Witness Security Program 73



Chapter 7
Legal Issues

Key Points

¢ While laws and rules of evidence vary from State-to-State, prosecutors are concerned about
many of the same legal issues.

e Some prosecutors are able to take advantage of State statutes to prevent intimidation.

— Infimidators can be excluded from the courtroom if their presence compromises withess
testimony.

— One jurisdiction is allowing hearsay testimony by police officers at preliminary hearings—a
practice that shields witnesses from intimidation.

— Some jurisdictions permit prosecutors fo impeach their own witness if the person’s testimony
changes between deposition or preliminary hearing and the trial—a practice that allows
prosecutors to highlight possible infimidation.

— A number of individual prosecutors and jurisdictions have developed procedures that
safeguard witness information until trial.

e Gang suppression legislation is considered a useful adjunct to the witness protection efforts by
some prosecutors.

e A number of jurisdictions have passed new, or strengthened old, witness infimidation stafutes.
o Community-wide intimidation can be combated with several types of civil remedies.

e Some jurisdictions have used RICO prosecutions of highly organized drug-selling gangs o
remove large numbers of gang members from a neighborhood—an approach that also
decreases community-wide infimidation.

e |ocal governments and police departments may be liable for the safety or misconduct of
witnesses participating in witness security programs. To prevent successful suits, police investiga-
tors, prosecutors, and victim advocates should never promise any protection they cannot
actually provide and should screen witnesses carefully before providing security.

While witness tampering statutes, obstruction of justice legal barriers to preventing courtroom intimidation,
laws, and rules of evidence vary from State to State, prosecu- including

tors across the country expressed interest in the following

legal issues related to dealing with witness intimidation: — exclusion of the public from the courtroom,
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— using hearsay testimony from law enforcement would endanger a withess or compromise the court’s ability
officers, to elicit full and accurate testimony from a witnés$he
practice of closing the court or restricting attendance to
— impeaching inconsistent witness testimony, and prevent intimidation has been upheld on appeal where

— keeping witness and jury information confidential; «  the witness has been threatened or harassed outside the
courtroom, especially when the withess becomes upset

e anti-intimidation legislation; or refuses to testify in the presence of the intimidator;

e gang suppression statutes; » the witness has been or feels threatened, and the defen-
dants have a history of violent retaliation against wit-

* laws to combat community-wide intimidation; and nesses;

» liability issues. » the witness feels intimidated by the presence of the

defendant’s family in court, especially when an explicit
The following discussion summarizes these issues and high- threat has been made and is reported to the taod;
lights innovative legal approaches some States and indi-
vidual prosecutors are using to address witness intimidatiom. the witness asserts the privilege against self-incrimina-
tion to avoid giving testimony in public because he or
she fears the defendant’s associates will retaliate (see

Preventing Courtroom Intimidation below)®

Prosecutors are using a number of approaches to prevemiosecutors—and judges—who wish to close the courtroom
witness intimidation in the courtroom by defendants or theior exclude specific individuals from the courtroom can
associates. The approaches attempt to balance the constiiminish the likelihood that a higher court will find that the
tional right of the defendant to a fair, public trial with the rightdefendant’s right to a public trial has been violated by

of a witness to testify without fear of retaliation. Balancing

defendant and witness rights is often difficult because the establishing for the record that a legitimate threat or fear
legal system gives the highest priority to the rights of the  of reprisal exists for a specific witness (this may include
accused and lesser weight to the rights of victims and establishing a history of violent intimidation by the
witnesses. The greater number of rights afforded defendants defendant or his or her associates),

compared with those given to withesses concerns many

prosecutors and police officers. Lieutenant Earl Sanders of  limiting the number of witnesses requesting exclusions,
the San Francisco Police Department observes, “The

accused has the right to face his accuser. If witnesses are limiting the percentage of time that court proceedings
intimidated out of the justice equation, our justice systemis  are conducted before a restricted audience,

left with what amounts to a wagon with only three wheels.”

The following legal approaches have been used in some establishing that the level of exclusion requested is the
jurisdictions to give greater security and reassurance to minimumnecessary to reassure the witness and that no
witnesses while notinfringing on the rights of the defendant.  other available security measure would suffice, and

Exclusion of the Public From the Courtroom « using closed courtand audience exclusion selectively—
that is, only for withesses who are intimidated, and no
Because the Sixth and Fourteenth Amendments to the Con- gthers.

stitution (and often State constitutions or statutes) guarantee

the defendant’s right to a public trial, judges are understancks discussed in chapter 4, “Preventing Intimidation in Court-
ably reluctant to exclude individuals from the courtroom Orrooms and Ja”s’" because some of the |nt|m|dat|0n that
to close it entirely. However, case law suppdinsted  gangs practice in the courtroom is subtle, judges and pros-
court closure or theemporaryexclusion of specific indi-  ecutors need to learn how to identify gang members in court
viduals if adequate evidence is shown that an open coughd understand the nonverbal meaning of their hand signs,
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clothing colors, posture, and stares. Prosecutors need to bstablish probable cau¥eThe use of hearsay at preliminary
able to identify and enter nonverbal intimidation in the courhearings—including the use of “multiple level” hearsay,
record so that it can form the basis of a request for excludinguch as an officer reading the statement of a victim from a
the intimidating gang membets. police report which that particular officer did not prepare—
has been upheld in a number of app&alslowever, the
In a few jurisdictions, legislation explicitly permits remov- California Supreme Courtexpressed particular concern about
ing spectators who intimidate witnesses or closing the courthe use of “officer readers” who had no involvement in the
room to prevent withess intimidation. For example, incase exceptto read the report of another officer into the court
California the court may, after holding a hearing, order theecord. In one such case, the trial court was frustrated
removal of any spectator who is intimidating a witness if itbecause the officer reading the report was unable to explain
finds clear and convincing evidence that apparent discrepancies in the investigating officer’'s réport.
As a result, the court and the district attorney discourage the
» the spectator to be removed is actually intimidating theise of hearsay testimony by police officers not directly
witness, involved in the case being hedtd.

» the witness will not be able to give full, free, andIn a memorandum concerning the proper use of hearsay
complete testimony unless the spectator is removed, andstimony in preliminary hearings, the Los Angeles chief
deputy district attorney advised his stafftto use hearsay
» removal of the spectator is the only reasonable means tdstimony to
ensuring that the witness will give complete testimbny.
» perpetuate the testimony of a withess who might be
This statute may not be used to exclude the press or the unavailable for trial,
defendant from any part of the trial.
* memorialize testimony of a witness who might change
As of 1997, California prosecutors will also be able to  his or her testimony at trial,
request that a courtroom be closed during a witness’s testi-
mony if public testimony would endanger the person’s lifes  test the credibility of a withness whose story might be
and if no other precautions—such as disguises, weapons open to question,
searches, or exclusion of individual spectators—are suffi-
cient to minimize the perceived thréat. » present a witness or officer who has some special
knowledge of complicated facts to which the investigat-
The North Carolina State Code allows presiding judges to ing officer might not be able to testify adequately,
“impose reasonable limitations on access to the courtroom
when necessary to ensure the orderliness of the courtroom obtain the testimony of a withess given immunity,
proceedings or the safety of the persons preéértie judge
may also order spectators to be searched for weapons and test the witness’s ability to identify a defendant rather

their belongings inspected. than waiting for trial, or

Using Hearsay Testimony From Law » obtain testimony that may encourage a favorable dispo-
Enforcement Officers in Lieu of Direct Witness ~ Sition™*

Testimony

Obviously, most intimidated witnesses are likely to fall into

In addition to expanding the use of the grand jury, thé®ne ormore ofthese categories. As aresult, aprosecutor who
Callifornia public initiative Proposition 115 (the Crime Vic- IS considering using officer testimony to shield a witness at
tims Justice Reform Act of 1990) also authorized experi@ preliminary hearing would need to decide which is more
enced or specially trained police officers to testify in criminalimportant to winning the case—reassuring the witness by
preliminary hearingsin lieu of victims and witnesses who aréparing him or her confrontation with the defendant, or
unavailable to testify. This legislation enables prosecutors teliminating the possible danger that an intimidated witness
use the statements of witnesses in gang cases—especidljght later recant his or her testimony or be unavailable to
witnesses who are reluctant to confront the defendant—ti@stify:°
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A Vermont statute permits depositions to be used as substamary circumstances to withhold the names of withesses until
tive evidence at trial if the deponent is unavailable or if thehey take the stand. The courts have permitted this exception
witness gives inconsistent testimony at trial, including for-in cases involving violent gang- and drug-related crime.
getting previous testimony (see beld). Prosecutors in New York City also reported that jurors are
required by State rules to provide only the part of Manhattan
Impeaching Inconsistent Withess Testimony in which they live, not their precise address. In Hennepin
County, Minnesota, in cases involving intimidation the dis-
Anumber of prosecutors reported that, due to pretrial intimigrjct attorney routinely asks for indictments, grand jury
dation, witnesses often alter their testimony between thgresentations, wiretap applications, complaints (until served),
pretrial hearing, grand jury appearance, or deposition, anghd search warrants to be sealed until trial. While judges do
trial; in many cases, witnesses claim to have forgotten thefot consider such motions unusual, only some of them give
previous testimony. In response to this problem, some juriggpproval. When they have secretly relocated awitness, some
dictions have amended their rules of evidence so that pri(yistrict attorneys use their own Ofﬁces as the Witness’s
inconsistent testimony given by the witness under oath at@aijling address or arrange to have his or her mail forwarded
hearing, deposition, or other proceeding can be admitted g 3 secure post office address. Many prosecutors say that
trial as substantive evidence. This change allows inconsiggidresses need not be disclosed as long as the witness can be
tent statements to be admitted as evidence of the matt%de avai|ab|e to the defense_ In a tria' in Des Moines
Stated, not mel‘ely as evidence of the withess’s Unreliabilitynvohling seven defendants Charged W|th murder and terror-
ism, Polk County prosecutors kept the names of several
For example, the District of Columbia Code was recentlywitnesses secret until deposition and even then revealed only
amended to permit any party to impeach the witness, includheir names, keeping their addresses secret until trial.
ing the party calling the witness. In addition to allowing the
introduction of prior inconsistent statements as substantiviem 1994, prosecutors in Montgomery County, Maryland,
evidence, the code also allows witnesses to introduce pridook the unusual step of providing a witness’s name to the
consistentstatements to rebut allegations that they hadlefense but obtained a protection order barring the defense
recently been influenced improperly to give testimony orattorney from revealing the identity of the witness to the
identify a defendarif. California law has permitted the defendant, his brother, or their acquaintances. According to
introduction of inconsistent statements by withesses as sutiie prosecutors, the withess—who was listed only as John
stantive evidence since 1967. At that time, the Californi@oe in court documents but whose identity was known to
Law Review Commission observed that permitting the introthe defense—had solid evidence connecting the defendant
duction of inconsistent statements by witnesses posed no reala double murder that had been witnessed by more than
threat to the fairness of the trial process; in particular, th800 other people, none of whom were willing to testify
commission noted that the witness is in court and availableecause they feared retaliation from the defendant and his
for cross-examination, and that in many instances earlieassociates. Because the one cooperative witness was also
statements by witnesses are more likely to be true than aterrified of reprisal, the prosecutor asked the court to allow
later ones (which may be influenced by controversy surhim to testify under a pseudonym and to clear the courtroom
rounding the trial}® The latter observation is even more of spectators during his testimottyDavid Schertler, chief
cogent today, as witness intimidation becomes ever morafthe U.S. Attorney’s Office’s homicide unitin Washington,
common as an additional factor that may render later testd.C., reported that his unit had used similar withess protec-

mony less credible. tion orders in two drug-related murder cases.
Keeping Witness and Jury Information In California, Proposition 115 restored to the grand jury the
Confidential authority to indict without a subsequent preliminary hearing.

Because witnesses and testimony are kept secret, some
A number of prosecutors and investigators expressed coprosecutors favor grand jury indictment over a preliminary
cern about defendants obtaining the names, addresses, dw@ring in organized crime cases, murder cases that need to
testimony of witnesses before trial and using the informatioibe expedited, and cases where the identity of a victim or
to intimidate them. In some jurisdictions, prosecutors havavitness needs to be protected temporarily. However, evi-
found ways of avoiding this danger. New York Statedence given by a witness in a preliminary hearing, unlike
criminal procedure rules allow the prosecutor in extraordievidence presented before a grand jury, can be used during
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trial because of the opportunity afforded the defense during
the hearing for cross-examination.

In Washington, D.C., preliminary hearings, witnesses are
often identified by number only. However, because the
defendant has access to the descriptions of each withess’s
testimony, the defendant is often able to deduce who that
witness is. In one case, a witness who had been shieldedein
this manner was assassinated the day after the preliminary
hearing.

Legislation Designed To Prevent
Intimidation

Most gang-related witness intimidation occurs in connection
with violent crimes such as attempted murder or homicide,
which carry potentially long prison sentences. In a number
of jurisdictions, statutes against withess tampering, suborn-
ing perjury (encouraging perjury by threats orinducements),
or obstruction of justice do not carry high enough penalties
to either deter or substantially punish witness intimidation in
cases that already involve a serious violent crime. As a
result, defendants are reported to feel they have little to
lose—and a great deal to gain—from even the most violent
attempts at witness intimidation (for example, attempting to
murder anyone even suspected of cooperating with the
police in a homicide case). The following statutes are
examples of legislation which address some of the concerns
most frequently voiced by prosecutors about this type of
legislation: the need for stronger sanctions, the need to be
able to prove intimidation using hearsay evidence and to get
the intimidator off the streets quickly, and the need to contain
witness protection costs and limit witness risks by expediting
trials involving intimidation. *

» After the gang execution of a police officer in 1993, the
prosecutor in Hennepin County (Minneapolis) deliber-
ately introduced a somewhat archaic accomplice-after-
the-fact bill into the legislature rather than a “modern”
obstruction of justice bill. Because the latter type of
statute applies to people who impede an ongoing inves-
tigation, the possible penalties are relatively light; how-
ever, someone who is an accessory after the fact to any
felony crime of violence (which, by statutory definition,
includes drug crimes in Minnesota) is considered irr
effect to have aided in the commission of the crime, a
considerably more serious offense. As a result, under
the Minnesota accomplice-after-the-fact statute, the
punishment is up to one-half the statutory prison sen-
tence or fine that could be imposed on the principal

offender for the original crime of violence. Further-
more, the accomplice-after-the-fact statute is broader
than the obstruction-of-justice statute because it in-
cludes such activities as destroying evidence, accepting
proceeds of the crime, and providing false information
to a law enforcement officer (see appendix C4).

The Council of the District of Columbia amended the
Theft and White Collar Crimes Act of 1982 to raise the
maximum penalty for obstruction of justice from 10
years’' imprisonment to the maximum penalty for the
underlying offensé&? The changes quadrupled the maxi-
mum sentence for obstruction of justice and made it
easier for prosecutors to show that a withess might have
been intimidated.

The District of Columbia’s criminal code also permits
the pretrial detention of defendants who, among other
things, pose a danger to any other person in the commu-
nity. If the hearing judge finds clear and convincing
evidence that there is a serious risk that the person will
intimidate, or attempt to threaten, injure, or intimidate,
a prospective witness or juréirand no conditions of
bail will reasonably ensure the safety of others in the
community, then the defendant may be detained before
trial. In conjunction with similar detention provisions
for defendants accused of crimes of violence, defen-
dants with pending felony actions against them, and
defendants on parole or probation, pretrial detention can
serve as a potent disincentive for potential intimidators.
(Of course, pretrial detention of a defendant does not
deter intimidation by that defendant’'s gang or associ-
ates.)

Nevada has an intimidation statute whose effectiveness
is increased when used in combination with the State’s
gang enhancement statute. The gang membership stat-
ute doubles the punishment for intimidation. While the
punishment for intimidation is one to six years, if the
defendant can be shown to be a gang member, another
one to six years are added, to be served consecutively.
In addition, with only limited exceptions, the court may
not grant probation or suspend the sentence of a person
convicted of a gang-related feloffy.

The Pennsylvania victim and witness intimidation stat-
ute (see appendix C2) authorizes any criminal court,
following a hearing, to issue a protection order directing
that the defendant and any other named persons not
violate the statute, keep a prescribed distance from the
witness, and have no unauthorized communication with
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Arizona’s Statewide Gang Suppression Initiative

In response to a dramatic escalation in gang activity in Arizona, the State legislature provided $6 million to the
Department of Public Safety in 1994 and $9 million in 1995 to set up and run the multiagency, statewide Gang
Intelligence Team Enforcement Mission (G.I.T.E.M.), infended to bring fogether law enforcement agencies in
a coordinated approach to dealing with gangs. The team supplementslocal gang enforcement efforts, which
are frequently ineffective because of lack of adequate resources, by sending in teams to assist in cases and
by training local personnel to deal with their gang problems on their own. An advisory group of agency heads
from a cross section of the partnership agencies develops policy and establishes priorities for the use of G.I.T.E.M.
assets in response to requests for assistance from law enforcement agencies statewide.

The program established a core group of frained gang investigators, deployed from two locations in the State,
that responds to calls for service from any law enforcement agency in the State with both planned responses
and crisis intervention . The team consists of 85 Federal, State, county, municipal, and Indian tribal officers from
41 jurisdictions. Personnel from other law enforcement agencies are assigned for a one-year commitment to
the tfeam, with the program reimbursing the agencies for the officers’ salaries, equipment, overtime, fraining,
and travel. In addition to the full-time year’s commitment, local law enforcement agencies can assign an
officer to the task force for intensive 30-day field training in gang recognition and intervention techniques (the
program reimburses agencies for personnel costs). The Federal Bureau of Investigation; Bureau of Alcohol,
Tobacco, and Firearms; Bureau of Immigration and Naturalization; and Drug Enforcement Administration have
all contributed personnel or other assets to the effort.

A major focus of the feam is the gathering of infelligence on gang members and gangs in order to target them
for enforcement most effectively. The team includes full-fime personnel who analyze gang data and
disseminate them to other law enforcement agencies, using a data base that catalogs over 700 gang sets
statewide and several thousand gang members and associates.

Another G.I.T.E.M. focus is rural areas, where law enforcement officers often lack the personnel or skills to
respond effectively to gang problems. Four G.I.T.E.M. squads are stationed in rural counties where, according
to Captain David Gonzales, the team coordinator, *We get good cooperation because the commmunities are
closely knit and because, having seen the increased gang activity in Phoenix and Tucson, residents say,"We
don’t want that coming here.”” Distance is not a problem because the task forces officers live in the local
communities. The program also brings rural officers into Phoenix for training in gang enforcement and
observation of the types of gangs and gang activities present in the city. In each of the four counties, an
advisory board of local law enforcement administrators and the county attorney meet monthly with the
G.I.T.E.M. squad to discuss trends and strategies so that the local task squad can determine how best to address
each gang problem and share information on new gangs and gang members.

The program also targets witness intimidation. Team personnel establish ties with community leaders to
encourage them to make clear to youngsters that it is all right to testify against gang members—they will not
be violating any street code of sience—and that the community will support them if they do, including
accompanying them to court to testify. Team members also meet with youngsters themselves to encourage
them to report gang activity and testify against gang offenders. Since July 1, 1995, G.I.T.E.M. has responded
to 228 service requests from 72 different agencies and participated in the arrest of 2,251 individuals and the
seizure of 472 firearms.

For additional information about G.I.T.E.M., contact the coordinator, Captain David Gonzales, at 2828 North
Central Avenue, Suite 1060, Phoenix, Arizona 85004, (602) 223-2561, fax (602) 223-2588.

80 Preventing Gang- and Drug-Related Witness Intimidation



the witness. If the order is violated, the defendant anéhg counties to establish standard curfews, replacing a patch-
other persons named in the order can be prosecuted faork of municipal curfews. Accordingto Freeman, a county-
the underlying activity if it is a separate crime (such awide curfew makes itimpossible for teenagers from commu-
threatening the witness), be held in contempt of court, onities in Hennepin County to claim in Minneapolis (a popular
have their pretrial release revoked. The statute alsdestination), “But irmytown there’s no curfew,” or “In my
makes compliance with laws relating to witness intimi-town | can stay outntil midnight” In addition, the legisla-
dation and retaliation against withesses a condition afion funded curfew and truancy centers to act as liaisons
any releasé between law enforcement and parents of teens with curfew or
truancy violations. These centers are expected to provide an
The Rhode Island witness protection statute stipulatesarly warning for parents and law enforcement officers
that, at the request of the State’s attorney general (th@ncerning potentially delinquent or neglected youths. A
prosecuting authority for Rhode Island), cases withhumber of other prosecutors emphasized that added atten-
protected witnesses must be given priority on the crimition to the enforcement of truancy laws and curfews could
nal trial calendaf! significantly hinder gang participation by minors. Prosecu-
tors should be aware, however, that the use of curfews is

Prosecutors and police investigators can determine whetheontroversial and might not find support in every commu-

their States have similarly useful legislation and, if not, worknity.

with their legislatures to have such statutes enacted.

Gang Suppression Initiatives

Efforts to limit gang-related witness intimidation cannot be
undertaken in isolation from the broader issue of gan
suppression. A growing number of States have enactg
legislation that increases penalties for crimes committed b
gang members as part of gang-related criminal activity (sq
called gang enhancement statutepirmits the prosecution
of juveniles as adults in certain gang-related c#ses,
creates a separate offense of membership in a criminal strg
gang? In the absence of such special legislation, thg
admissibility in court or at sentencing of evidence of gang
membership and gang practices varies from jurisdiction t
jurisdiction?®

The California Street Terrorism Enforcement and Preven
tion Act has served as a model for some of the most stringel
anti-gang legislation nationalfj. The act creates, as a
separate felony offense, the crime of membership in a crim
nal streetgang if the gang member has knowledge of a patte
of criminal activity by the gang and willfully promotes or
assists in felonious crimes by other gang members. The &
provides for sentence enhancements for participants in ga
crimes, authorizes gang nuisance abatement lawsuits, a
regulates weapon possession by gang members. Prosecu
in California report that they have made effective use of th
gang membership, gang enhancement, and nuisance abg
ment provisions of the act.

At the urging of Michael Freeman, Hennepin County Attor-
ney, the Minnesota legislature enacted legislation authoriz

Legal Barriers to Relocating
Some Withesses

Some prosecutors encounter legal difficulty relo-
cating minors whose noncustodial parent refuses
to agree to the relocation. Parental objections
are especially vehement when the proposedrelo-
cation is part of the Federal Witness Security Pro-
gram, because noncustodial parents stand to
lose all contact with their children permanently.
However, parental rights can complicate any plan
to relocate a juvenile outside the jurisdiction. In
particular, no juvenile can be relocated without
the permission of an adult guardian, but when the
adult custodian of a juvenile witness is a foster
parent, step-parent, or a single parent, the
juvenile’s natural mother or father may be espe-
cially likely to object.

Some jurisdictions, such as Washington,D.C.,have
residency requirements for probationers and pa-
rolees which do not allow intimidated withesses on
probation or parole to relocate outside that juris-
diction. These requirements preclude participa-
fion not only in the Federal Witness Security Pro-
gram but also in any local relocation program
utilizing out-of-town relatives or safe houses.
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For a thorough review of past and current gang research a
adiscussion of related policy issues, see the literature recor
mended in chapter 8, “Sources of Help.” For a sample gan
information form for police use, see appendix B2.

Statutory Aids to Combating
Community-wide Intimidation

Using Civil Remedies: Nuisance Abatement

The use of civil remedies to combat gang-related criming
behavior is becoming more common because civil remedig
can be easier to use than criminal sanctions, may provig
swifter punishment, and often do not require victims to
testify* As discussed below, several types of civil actions
have been used to decrease the impact of gang- and dru
related crime on specific neighborhoods.

Nuisance Abatement Orders Against Street Gangs

The newest and perhaps most controversial civil approach
nuisance abatement lawsuits against entire street gangs
opposed to charging individual gang members with specifi
illegal activities. A number of California municipalities,

including Los Angeles, Van Nuys, and Santa Clara, hav
attempted to use nuisance abatement lawsuits, authoriz
under the California Street Terrorism Enforcement and Pre
vention Act, to eliminate gang presence and gang intimidg
tion on the streets of specified areas or neighborhoods (of

Baltimore’s Anti-Drug
Project/Nuisance
Abatement Task Force

In Baltimore, the Community Anti-Drug Project pro-
vides support and training for community groups
that are interested in filing nuisance abatement
lawsuits against drug-dealing tfenants or their land-
lords. The project’s staff—which consists of a project
director, paralegal, and pro bono attorneys—helps
community members to assemble cases against
drug-dealing neighbors, which are then filed by
the State’s attorney in district court. Nuisance
abatement actions generally receive expedited
trial dates and are heard within 15 days. In 1994, its
second year of operation, the program handled
almost 300 applications, of which 133 were
closed for lack of evidence or support, 78 were still
actively being assembled, 68 were resolved through
landlord action, and the rest were filed and pend-
ing. Donald Todd, chief of the General Services
Division of the Baltimore City State’s Attorney’s
Office, praised the effect of the nuisance abate-
ment project on community-prosecutor relations,
saying that it empowers the community and gives
it more faith in government.

preliminary injunction prohibited gang assembly in a 180
square-block zonéj.

T.R. Boga, a legal analyst who has reviewed the effect of

The list of activities prohibited to gang members in nuisancd@nd abatement injunctions in these communities, reports,
abatement orders varies but often includes some acts that are

already illegal, such as possession and showing of illegal
weapons, intimidating or battering residents, and trespass-
ing, as well as a number of otherwise noncriminal acts, such
as possessing a glass bottle or carrying a pager, marker,

In those communities where an abatement injunc-
tion has been in effect, authorities consider it an
unqualified success. [For example,] law enforce-
ment officers report a total cessation of gang inci-
dents in the 100 block of West EImwood Avenue

undocumented car part, or screwdriver. In general, abate-
ment orders attempt to limit the possession of deadly weap-
ons, fighting, and aggressive gang behaviors such as
blocking streets, forcibly entering apartments and intimidat-
ing residents, defacing property with graffiti, and drinking in
public. Some orders impose curfews on underage gang

members. Most importantly, most gang abatement orders

forbid members from gathering on the streets for any purJ_Despite anecdotal evidence of the effectiveness of nuisance
pose, without any determination of individual misconduct. 2Patement orders, Boga expresses reservations about the
constitutionality and legal necessity of gang abatement or-

six months after [the city of] Burbank/Acosta
injunction was issued. Whether these court orders
actually reduce the incidence of criminal gang
activity or merely replace it to other neighborhoods
is unclear?
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How Gang Members May Exploit the Legal Process

Prosecutors reported that gang members have learned to exploit the legal process in a number of
ways that make getting witness testimony more difficult.

e Asserting privilege against self-incrimination. Both gang members and some intimidated withesses
use their Fifth Amendment right against self-incrimination as a means to avoid testifying. Some
judges suggested that granting a witness immunity was one method of compelling testimony. In
casesin which the witness is cooperative but genuinely intimidated, clearing the court or excluding
gang members may solve the problem.

¢ Anonymously hiring attorneys for inmates who are potential witnesses. U.S. attorneys in Washing-
ton, D.C., reported that gangs had hired attorneys to represent inmates who were codefendants
or incarcerated on unrelated charges and who might be interviewed about or called to testify in
agang case. By providing its own attorney, the gang hopesto control access to the witness, deprive
the inmate of privacy in his or her discussions with the U.S. attorney, or influence the nature of the
witness’s testimony. While nothing improper may occur under these circumstances, the mere
presence of the gang’s lawyer during an interview with the prosecutor may dissuade the witness
from cooperating. U.S. aftorneys noted that inmates are often unaware that the gang lawyer is
claiming to represent them. In such cases, it is useful fo speak directly to an inmate to determine
what counsel, if any, he or she would like.

e Atftending court. Gang members may take advantage of the constitutional guarantee of an open
frial to attend ftrials in groups or individually in the hope of influencing ftestimony or frightening
withesses. As discussed in chapter 4 and elsewhere in this chapter, a number of interventions, such
as excluding gang members or closing the courtroom to the public, videotaping or photographing
spectators, searching spectators for weapons, and increasing the presence of uniformed officers
or gang detail officers in the courtroom, may prevent or dilute this form of witness intimidation.

e Usingdiscovery to identify withesses for intimidation. Severaljurisdictions reported that defendants
use witness information in court documents made available to the defense during discovery to
target key witnesses for intimidation. Even when witnesses’ names are not included in these
documents, descriptions of the testimony to be given may be sufficiently specific to identify the
source. With free access to phones and private correspondence, even incarcerated defendants
can use such information to arrange the murder or intimidation of key witnesses. In Washington,
D.C., U.S. attorneys successfully used the jailhouse correspondence of a murder defendant to help
convict him and a fellow gang member of the murder of a government witness who was
scheduled to testify against him.3® Prosecutors also searched jail cells in order to uncover
suspected infimidation plots; one search produced confidential court documents with the name
of a person handwritten next to each anonymous description of key witness testimony.

ders that prohibit innocent association and assembly amorﬁ#}"s_ance Abatement Orders Against Drug Dealers or
gang members, arguing that only criminal gang activity! Neir Landlords

should be prohibited and that other more limited civil anda number of prosecutors and community groups have used
criminal justice tools are adequate to combat gang and drygjisance abatement lawsuits to remove drug dealers from
crime. Drug loitering ordinances, discussed below, ar§ang- and drug-dominated neighborho¥dsThese evic-
among the more focused measures Boga favors over gafigns aim to bolster community confidence in the justice
abatement orders. system, foster ties between the prosecutor’s office and local
residents, and empower law-abiding residents to reclaim an
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interest in their neighborhood. All of these goals are als@Governmental Responsibility To Protect

dated communities. In Baltimore, the State’s attorney estab-

lished the Community Anti-Drug Project to help educateThere is ho consensus among courts concerning the liability
community organizations about how to use the local drugf government entities for failure by law enforcement agen-
nuisance abatement law and to offer training, assistance, anigs to provide adequate protection to the public as a group.
legal support to organizations interested in filing suits. (SeMany courts have held that, where there is no statute to the
appendix B6, “Helping Communities With Nuisance Abate-contrary, government entities armt liable for injuries

ment Suits.”) caused by the negligence of its law enforcement ageficies.
However, exceptions to this general standard of governmen-
Drug Loitering Ordinances tal immunity exist when courts have found, by an examina-

o ) tion of the facts of individual cases, that a “special relation-
Drug loitering ordinances have also been used to helghip” had been created between the injured individual—

disperse gangs and drug dealers in gang-dominated neigften a threatened victim or withess—and the governmental
borhoods. These ordinances usually include a list of norntity.

criminal activities that may be indicative of illicit purpose as
a guide for law enforcement officials, and they have they special relationship may arise from
advantage of permitting purely social assembly by gang

_membgrs while discouraging criminal drug-related activitys, 5 report to the police agency by a third party of a specific
in public® threat to the witness,

RICO Prosecutions « apromise by the prosecutor or a police officer to provide
added security to a threatened victim or witness,

Some jurisdictions have begun to bring charges againstlarge

numbers of gang members under the racketeering and can- 3 promise by the police department to alert the victim to

spiracy provisions of the Federal Racketeer Influenced and  the release from jail of a known intimidator, or

Corrupt Organizations Act (RIC®.In Washington, D.C.,

and Chicago, Illinois, Federal prOSGCUtOfS and inveStigatorS in some cases, a request for protection direct|y from the
have cooperated with local authorities to prosecute gangs intimidated victim or witnes& (Requests from fright-

using RICO. In Chicago, Federal prosecutors obtained ened individuals are sometimes not considered suffi-
convictions against 52 members of one gér@rosecutors cient by the courts to create a special relationship

in Kansas C|ty have used the State RICO act to indict between the government ent|ty and the potential ViC'
multiple defendants in cases concerning gang-controlled tim.4?)

drug operation

Given these criteria, it seems likely that participation in a
witness security program—whether it is managed by a law
Liability Issues: Witness Safety and enfo:cetrrr:ent agencytor?yaprpsIeCLljtct).r’s orf1f_iceb—its Iikelyttr?
. . create the very sort of special relationship between the
Witness Misconduct threatened vict?/m or Witnesps and the governr%ent entity that
Many witness security programs are just beginning to adh@y make the agency or office liable if the program does not
dress the complex issues of liability associated with carinffandle the case conscientiously.

for intimidated witnesses. Only a handful of withesses or . ] )
their families have sued municipalities, the police, or IorosI_n Los Angeles, withess protection lawsuits have reached the

ecutors in relation to witness secufty.However, these Ccourts. Carpenterv. the City of Los Angel€oncerned a
early cases—some of which involved large court-orderegPPbery inwhich a police officer was aware that a defendant
awards—suggest that liability for the safety and conduct ofad contracted to have Carpenter, a prosecution witness,
witnesses in local witness security programs should pkilled but did not inform the witness of the potential danger

considered carefully when structuring a program and trair@" Provide security. Carpenter was subsequently wounded
ing prosecutors and police officers to work with witnessesPY the defendant (and the police officer who had failed to
warn Carpenter was fatally shot by the defendant following

his own testimony in the case). The courtawarded Carpenter
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Tips That May Help To Limit Liability

A number of prosecutors and police investigators who are undertaking witness security efforts offer
the following suggestions that may help to limit liability:

[0 Take reports of witness intimidation seriously and perform timely risk assessments.

[l Share risk assessment data with the withess—make sure he or she has a redlistic understanding
of dangers and security options.

[0 Never promise more security than you expect to provide, and clear any promises first with
whoever has the authority to comply with the promises.

[0 Document all offers of assistance and all efforts to protect the witness, as well as the withess’s
acceptance or refusal of security and assistance.

[ Insist on strict adherence to program rules for relocated witnesses.

[0 Make sure the witness understands the circumstances under which any provided security will be

withdrawn (for example, if the witness returns to his or her old neighborhood, contacts friends,
takes drugs, or breaks the law), and document any decision to withdraw protection.

[0 Maintaintraining records of program staff, especially those of police officers, that document the
department’s efforts to instill in officers the need to adhere closely to the guidelines listed above
along with other departmental policies governing contact with witnesses.

Of course, even taking all these precautions is no guarantee that a prosecutor, police investigator,
victim/witness advocate, or agency can be sure of avoiding a lawsuit.

$1.2 million in damage®Vallacev.the City of Los Angel&s  Early experience suggests that, if police investigators and
concerned a young woman who had been enlisted to testifrosecutors are conscientious about the protection they are
in a homicide case that the district attorney subsequentigffering and promising to victims and witnesses, they can
declined to prosecute. The woman received no warning aravoid liability even where a special relationship has been
no security services despite death threats from the defendaastablished. For example, in a case in Washington State, the
the defendant’s known history of witness intimidation, andCity of Seattle was held not to be liable for the death of a
his suspected involvement in two other homicides. Théemale victim with whom the police investigator had estab-
witness was killed before she could testify. The courtished a special relationship but who had refused an offer to
awarded the plaintiff, the murdered witness’'s motherpe taken to a safe location. The court ruled that although a
$750,000 in damages, ruling that a special relationship hegpecial relationship had existed between the police depart-
been created between the detective and the witness by eent and the woman, it had been terminated when she
cooperation and that a duty to warn her of danger arising fromefused its offer to take her to a place of safetgimilarly,
that special relationship had been breached. The coureutenant Earl Sanders in San Francisco reported that a
established a duty to protect a witness once the person héigig-addicted witness who had helped the police identify
been enlisted to testify even if the case is later declined. gang members in her project and who was to testify against
them in an upcoming trial had been murdered after refusing
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